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PREFACE 


The justification for the use of martial law in a democracy 
is difficult to obtain. To many persons its use at times is neces- 
sary; to others it smacks of tyranny. Harold W. Dodds, Presi- 
dent of Princeton University, objects to the use of any power 
as an emergency measure. To him it is just the “old, old 
answer given throughout history by those who cannot have 
their own way.” Walter Lippmann, in his recent book. An 
Inquiry into the Principles of the Good Society, states that 
fascism is martial law. However, there are times even in a 
democracy when extraordinary power must be used — notwith- 
standing the many risks that must be run when martial law 
is declared. 

Martial law is not new to the United States. It was early 
made use of, and in recent years it has been resorted to far 
too frequently. The following pages show its legal basis and 
the manner in which martial law has been used in the United 
States. Not all the instances of its use are studied but only 
those that have contributed in some way to the development 
of martial law as a legal concept. An attempt has been made 
to give enough of the facts that have brought about the use 
of martial law so that the reader may understand the general 
conditions that frequently result in its declaration. 

The wide divergence of view of the many writers upon this 
subject and the many conflicting court decisions show that 
great differences of opinion have existed concerning its use 
during the entire history of the United States. The chief objec- 
tions to its use occur during industrial disputes and for political 
reasons. Since martial law is resorted to more frequendy dur- 
ing labor troubles, it is high time that the courts recognize 
the distinction between industrial disputes and rebellion against 
the established government. A modified form of martial law 
should be permitted during the former case, while punitive 
martial law should be used only in a time of civil war or open 
rebellion. 


[ V ] 
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The recent use of martial law to close industrial plants 
during labor disputes makes clear that its future use will be 
the occasion for continued controversy. It is hoped that this 
study, by showing the occasions and manner in which martial 
law has been used in the past, will draw attention to these 
problems and result in the formulation of clearer rules re- 
specting the declaration of martial law and the use of troops 
when civil law has failed. 

The writer wishes to thank Professor E. S. Corwin of 
Princeton University for his timely suggestions and criticism. 
He also desires to express his gratitude to Mr. and Mrs. W. E. S. 
Flora and to his wife for their assistance in preparing the 
manuscript. 


Robert S. Rankin. 
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Chapter I 

MARTIAL LAW UNDER GENERAL JACKSON 


THE BATTLE OF NEW ORLEANS AND ITS AFTERMATH 

It is a difficult task for many writers interested in the de- 
velopment of martial law to find a true comprehensive defi- 
nition of this term that will satisfy the time, place, and manner 
of its use. It is the law of necessity, and necessity admits 
neither delay nor a formal mode of procedure. Each situation 
in which martial law is called into use differs in some particu- 
lars from all other occasions of its use. Consequently, it is 
hard to obtain a concise and stable definition of martial law, 
much less of the rules which govern its exercise. Nevertheless, 
some fundamental rules continue from year to year. From a 
careful study of the different instances in American history 
where martial law has been used, it is not impossible to deduce 
certain conclusions which make clear what martial law really 
is, when and where it can be exercised, and the extent of 
its powers. 

Like many of our customs and laws, martial law had a 
long development in England before it was adopted and used 
in the United States. In the early history of England the term 
“martial law” originally meant the law administered by the 
Court of the Marshall and the Constable of England.^ There 
are two theories as to the source of the term “martial”: one 
explanation is that the term “martial law” was originally 
spelled “marshall law,” meaning the law administered by the 
marshall or constable;^ the other is that “martial” comes from 
the T.atin word martidis, an adjective meaning “pertaining to 

^W. S. Holdswarth, “Martial Law Historically Considered,” Law Quarterly 
Review, XVIII (1902), 117. 

“Sir Edward Coke, 'The Fourth Part of the Institutes of the Laws of England, 
p. 123. See Rudolph von Gnti&ti The History of the English Constitution, I, 266; 
Charles Faxrman, The Law of Martial Rule, pp, 1-16. 
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war,” and that martial law means the law of war.® The first 
source is probably the true one. 

The Duke of Wellington once defined martial law as noth- 
ing more or less than the will of the general who commands 
the army and therefore, in fact, no law at all.^ This definition 
has been most favored by military men because it means that 
from their position the relations with the civil population will 
be ideal— that is, the subordination of all civil law to the mili- 
tary. In American history one of the first instances of the use 
of martial law was that by General Jackson during and after 
the Battle of New Orleans. Jackson’s use of martial law was 
bitterly assailed both by the courts and by statesmen, and 
resulted in a defense, in his behalf, equally as bitter and vehe- 
ment. The whole affair has given us the first debates and con- 
clusions respecting the use of martial law and the emergency 
power under the Constitution. 

Martial law was not used to any great extent in America 
before this time.® During the Colonial period, its use was 
looked upon with high disfavor by both the Crown and the 
people,® and some of the instructions .given to the governors 
placed restrictions upon its use. A part of the instructions to 
Lord Dunmore in 1771 was: “You shall not upon any occasion 
whatever establish or put into execution any articles of War 
or other Law Martial upon any of Our Subjects, Inhabitants of 
Our said Colony of Virginia, without the advice and consent 
of Our Council there.”^ Similar directions were given to other 

^Harper’s Latin Dictionary, ed.,, E. A. Andrews. 

* Hansard’s Parliamentary Debates, 3d Series, CXV (1851), 880. 

®See the list of instances of the use of troops to quell riots and insurrection 
given by James Garfield in his argument before the Supreme Court in The Milligan 
Case, ed. Samuel Klaus, pp. 104-108. 

®In South Carolina an act was passed in 1691 “For The Disabling of The 
Several Persons That Did Sett Up And Advise The Setting Up And Executing 
Martiail Law.” It appears that martial law was used when there was no insur- 
rection and when the courts were open. The men who put it into effect were 
punished by having their right to hold office taken away from them {Statutes at 
Large of South Carolina, ed. Thomas Cooper, H, 49-50). 

^“Instructions to Lord Dunmore,” Massachusetts Historical Society Collection, 
4th Series, X, 661, 
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governors, and its use was prohibited as far as possible.® How- 
ever, martial law was declared by General Gage in Boston in 
June, 1775,® and by Lord Dunmore in November, 1775.^° 

During the Burr Conspiracy, General Wilkinson had de- 
clared a semblance of martial law in New Orleans.’^^ He had 
arrested some of the conspirators and held them in custody, 
awaiting their transportation to Washington. During the in- 
terval, writs of habeas corpus were issued, but were ignored 
by him. Wilkinson’s conduct was upheld by investigation. 
Of this precedent Jackson at a later date did not fail to take 
account. However, no real conception of martial law and its 
use was obtained in America until General Andrew Jackson 
called it into service at the time of the Battle of New Orleans. 

In order to understand the different conceptions of martial 
law that flowed from Jackson’s use of his emergency power, 
it is necessary first to secure the facts of the case. The English, 
during the War of 1812, greatly desired New Orleans, since 
by controlling that town they could control the whole Missis- 
sippi Valley. The Middle West was starting its remarkable 
development, and people were just beginning to realize the 
importance of this rich, undeveloped land. The British hoped 
by gaining control of New Orleans, not only to strike a blow 
at the United States by capturing the backdoor of the country, 
but also to gain such a strong foothold in that territory that 
at the close of the war Britain would be able to retain Middle 
America. 

When the danger of capture by the British became evident 
to the people of New Orleans, they became greatly excited, and 
confusion reigned supreme. The population was a motley 
group, composed to a great extent of French Creoles and 
slaves, and their loyalty to the government at Washington was 
of a doubtful quality, since they loved America not more, but 

^Instructions to Bernard of North Carolina, Dudley of Massachusetts, and Dobbs 
of New Jersey. See also Leonard W. LaBaree, Royal Government in America, p. 107. 

® Richard Frothingham, History of the Siege of Boston, p. 11$. 

^^John W. Campbell, History of Virginia from Its Discovery till the Year lySi, 
p. 633. 

Francois X. Martin, History of Louisiana, chaps, xxvii and xxviii. 
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England less. Their attempts at defense were futile and proved 
to be of so little avail that their only salvation lay in outside 
aid from other sections of the United States. The help that 
reached New Orleans took the form of Tennessee and Ken- 
tucky troops under the leadership of General Jackson. 

Although General Jackson was received by the citizens 
with the greatest of enthusiasm and rejoicing, he did not fail 
to perceive that his position was one of extreme peril. In the 
first place, he was short of men; secondly, he had to deal with 
a race different from the Tennesseans to whom he was accus- 
tomed; and thirdly, factions, particularly in the legislature, 
made co-operation difficult. Unity, however, was absolutely 
necessary to ward off the pending British attack, and the best 
method of securing unity, according to General Jackson, was 
through the use of martial law. 

There were doubts among several of the citizens of New 
Orleans, especially members of the Louisiana legislature, as to 
the advisability of this step, a fact which later gave rise to the 
claim that Jackson had acted with his usual impetuosity. But 
the majority of the people, both at the time of the declaration 
and through the time of the actual conflict, until the news of 
peace reached them, thought it a wise and even necessary step. 
Parton, a biographer of Jackson, wrote: 

This important step was not the act of a moment, though the 
final decision to venture it was sudden. Nor does it appear to 
have been suggested by General Jackson. Before Jackson arrived, 
it was the general expectation among the leading men, that the 
coming of General Jackson and the proclamation of martial law 
would be events nearly simultaneous. The subject was daily talked 
of at head-quarters. The measure was recommended at a meeting 
of judges and members of the bar. The opinion was general among 
the American residents, that nothing short of the possession of 
absolute power would enable the General to wield the entire re- 
sources of the town, and direct them undiminished against the 
foe.^^ 

James Parton, Ufe of Andrew Jac\son, 11, 58-59. In a letter of General Jack- 
son’s to F. P. Blair, June 9, 1842 (Nj/e/ Weehjy Register, LXU!, 326), General 
Jackson said that the measure had been talked over in committees, that it was the 
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During the continuance of the struggle little protest was 
raised against the administration of martial law by General 
Jackson because all energy was directed against the British for 
the protection of New Orleans. However, on January 8 the 
British were repulsed with great loss, and the event proved to 
be the end of the expedition against New Orleans. The British 
commander, having decided to withdraw, evacuated his camp 
and on January 19 re-embarked and put to sea. 

Nevertheless, after the battle of January 8 Jackson continued 
to enforce the same regulations. When martial law was still 
rigorously maintained, the civil populace became dissatisfied. 
While things were beginning to take on a peace-time atmos- 
phere, the enthusiasm and joy over the victory were replaced 
with a feeling that with hostilities at an end the citizens should 
not be bound by martial law. The measure, once deemed just 
because of necessity, now became tainted with despotism. The 
fleet had sailed away, another immediate invasion was not to 
be imagined, so why should they continue in this unnatural 
State ? 

The French population was particularly irked by the con- 
tinuance of Jackson’s rigid control over the populace and by 
his failure to disband the militia. In order to secure their release 

general conclusion that martial law was necessary, and he added, “Events, however, 
soon made it apparent that, without the declaration of martial law, the city could 
not be defended; and I took the responsibility upon myself of making the declara- 
tion in time to profit by the additional power it gave to the military arrangements 
for the defense.” 

The result of the proclamation, according to Parton, “was wholly, greatly, and 
immediately beneficial. The panic subsided. Confidence returned. Cheerfulness was 
restored. Faction was rendered powerless; treason, on any considerable scale, im- 
possible. While the danger lasted, not a voice was raised against a measure which 
united the people as one man against the invaders of their soil. It was felt to be 
a measure that grew inevitably out of the necessities of the crisis, and one which 
alone was adequate to it” (op. cit., II, 6i). 

Later in 1842 Jackson wrote to Lewis F. Linn: “When I declared martial 
law, judge Hall was in the city, yisitted [r/o] me often where the necessity of 
declaring martial law was discu.ssed and recommended by all the patriotic and 
leading men in the city, and by his actions appeared to approve it. The morning 
I issued the order he visitted [xfo] me at my office, the order was read aloud, when 
he heard it he exclaimed, now the country may be saved, without it, it was lo.st” 
(letter to L. F. Linn, March 12, 1842, John S. Correspondence of Andrew 

Jackson, VI, 144, Hereinafter referred to as Correspondence). 
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from the militia, many individuals of French descent secured 
a statement from the French consul that they were French 
citizens. When a considerable number had used this method 
of escape from military service, Jackson declared the existence 
of a conspiracy and issued a proclamation ordering all French 
citizens in New Orleans to leave the city and not to remain 
any nearer than Baton Rouge.^® 

General Jackson, in a letter to the Secretary of War, made 
clear his position: “I believe you will not think me too sanguine 
in the belief that Louisiana is now clear of its enemy. I hope, 
however, I need not assure you that wherever I command such 
a belief shall never occasion any relaxation in the measures of 
resistance. I am but too sensible that the moment when the 
enemy is opposing us is not the most proper to provide for 
them.”^^ He also issued a proclamation^® giving the people 
the reasons why he was unable to restore civil law, but the 
people still remained dissatisfied. Bassett commented upon 
these actions thus: 

In these things Jackson showed his worst side. If he had pos- 
sessed ordinary tact he would have found some quiet way out of 
the situation before him. ... It was a situation that did not demand 
the inflexibility displayed by Jackson. As to martial law, he was 
justified in establishing it, but only as an emergency measure. It 
was unwise to prolong it when the country was past the crisis, and 
it is not unfair to suppose that his conduct in that respect was due 
not so much to a sense of necessity as to his innate desire to be 
obeyed.^® 

The breaking point was reached when an article appeared 
in the Louisiana Courier written by Louaillier condemning 
Jackson’s use of martial law. Louaillier wrote: 

Let us conclude by saying, that it is high time the laws should 
resume their empire; that the citizens of this state should return 

^’^Correspondence, 11, i 8 i. 

A letter of Jackson to the Secretary of War (P'arton, op, 11, 300 ). 

Jackson stated: “We must not be thrown into false security by hopes that 
may be delusive. ... To place you off your guard and attack you by surprise, is 
the natural expedient of one who, having experienced the superiority of your arms, 
still hopes to overcome you by stratagem” Weekly Register, \n[II, 70 ). 

^^Correspondence, 11, ix. 
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to the full enjoyment of their rights; that in acknowledging, that 
we are indebted to general Jackson for the preservation of our 
city, and the defeat of the British, we do not feel much inclined, 
through gratitude, to sacrifice any of our privileges, and less than 
any other, that of expressing our opinion about the acts of his 
administration; that it is time the citizens accused of any crime 
should be rendered to their natural judges, and cease to be dealt 
with before special or military tribunals, a kind of institution held 
in abhorrence even in absolute governments; and that having done 
enough for glory, the moment of moderation has arrived; and 
finally, that the acts of authority which the invasion of our country, 
and our safety may have rendered necessary, are, since the evacua- 
tion of it by the enemy, no longer compatible with our dignity and 
our oath of making the constitution respectedd’^ 

The editor of the newspaper was summoned, and on giving 
the name of the author of the article, he was dismissed. Then 
Louaillier was immediately arrested by Jackson’s soldiers and 
placed in confinement. Louaillier’s lawyer applied to Domi- 
nick A. Hall, Judge of the District Court of the United States, 
for a writ of habeas corpus. Judge Hall granted the writ, and 
Louaillier’s counsel demanded that Jackson give up his il- 
legally arrested person and turn him over to the civil courts. 
Jackson replied by issuing the following order: “Having reed 
information that Domanie A. Hall has been engaged in afijd- 
ing abetting and exciting mutiny within my camp, You will 
forthwith order from your Regt a detachment to arrest and 
[confine] him, and make report of the same to head Quarters. 

. . . The agents of the enemy amongst us are more numerous 
than was first expected.”^® 

Jackson was probably carrying his authority to too great 
a length; Judge Hall was not guilty of the crimes attributed 
to him, although he might not have been in accord with Gen- 
eral Jackson’s policies. Just at this time, however, news ar- 
rived from Washington that peace had been declared, but 
the messenger by mistake brought another dispatch.^® Andrew 

^’’Martin, Op. n/., p. 393. Correspondence, ll, 183. 

^®The messenger had an order to all postmasters to give him aid along the 
route, for “the bearer hereof, is charged with dispatches relative to the state of 
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Jackson now undoubtedly knew that peace had been declared, 
but he maintained his position till he had the ofScial news in 
his hands. The court-martial of Louaillier was continued, but 
he was discharged. Since Jackson did not agree with the ver- 
dict, he put Louaillier back in prison. Judge Hall was not 
tried, but he was transported beyond the city, with orders not 
to return until the enemy had departed or peace had been 
declared.^® When on March 13 Jackson at last received official 
news that peace had been declared, he immediately released 
all prisoners and revoked martial law. All the “Frenchmen” 
and Judge Hall returned to the city, and the latter, who has 
been described by Martin as a magistrate of “pure heart, clean 
hands, and a mind susceptible of no fear, but that of God,”^^ 
and by Jackson as a scoundrel and a sorehead, undertook to 
have General Jackson punished for contempt of court.®^ 

It was ruled in the court that General Jackson should show 
cause “why an attachment should not be awarded against him 

peace which has taken place between the United States and Great Britain” (Niies* 
Weekly Register f Ylll, 122). 

Jackson’s order to D. A. Hali, New Orleans, March ii, 1815; *‘Sir, I have 
thought proper to send you beyond the limits of my encampment, to prevent you 
from a repetition of the improper conduct for which you have been Arrested and 
Confined; And to order that you remain beyond my chain of centinels, untill [w] 
it is announced by proper authority that the ratification of the treaty between Great 
Britain and the U. States, has been made, or the enemy shall have left the Southern 
coast. The limits of my encampment are discribed [sic] by the lines of Genl. Carroll, 
four miles above the city, the Lakes in the rear of the City, And the lines of the 
7th Infantry four miles below the Same” {Correspondence, II, 189-190), 

"^Martin, op, cit., p. 405. 

Soon after the conclusion of these events reconciliation took place between 
Hall and Jackson, for in a letter written in September, 1816, Jackson said: “It is 
the first wish of my heart to be in friendship with all good men. It being the wish 
of some of my friends that I should meet Judge Hall in friendship, their wishes I 
could not forego. When he offered me his hand I received it and in the gratifica- 
tion of my friends on this occasion my mind receives its reward and tells me I 
have done right. I have in some measure added peace to his bosom, tranquility 
to my own and restored him to the social circle of his former friends and acquaint- 
ances. On my part the hatchet is buried in oblivion and from what you say of 
him I have no doubt it is so on his part” {Correspondence, II, 259). 

The hatchet must not have been buried very deeply, for later in life Jackson 
referred to Hall as a “vindictive and corrupt Judge.” A man who “acted through- 
out, from motives of personal resentment, and not from a sense of official dignity 
. . . he had neither elevation of character or a spark of American feeling in his 
bosom” {Correspondence, VI, 258, 215). 
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for contempt of this court, in having disrespectfully wrested 
from the clerk aforesaid an original order of the honorable the 
judge of the court . . . also for disregarding the said writ of 
habeas corpus, when issued and served; in having imprisoned 
the honorable the judge of this court; and for other contempts, 
. . . as stated by the witnesses.”'^® Nile/ WeeJ{ly Register, hear- 
ing of General Jackson’s predicament, stated: “How far the 
proceedings, on either side, were correct, we do not pretend to 
determine, but heaven preserve the reputation of that man who 
incurs the hatred of the and the 

The defense of General Jackson rested on the ground that 
all of his actions were taken under necessity in the prosecution 
of martial law and were therefore justified.®® The Judge failed 
to sustain the plea, and Jackson was fined one thousand dollars 
for contempt of court, which he immediately paid by check. 
The ladies of New Orleans offered to pay the fine, but Jackson 
refused.®® After the decision of the court the General made 
the following statement: 

I have during the invasion exerted every one of nay faculties 
for the defense and preservation of the constitution and laws. On 
this day I have been called on to submit to their operation under 
circumstances which many persons might have thought sufficient 
to justify resistance. Considering obedience to the laws, even when 
we think them unjustly applied, as the first duty of the citizen, 
I did not hesitate to comply with the sentence you have heard, 
and I entreat you to remember the example I have given you of 
respectful submission to the administration of justice.®’^ 

In bis defense before Judge Hall, in his proclamations to 
the troops and citizens respecting the whole situation, and in 
his letters Jackson has given his conception of martial law, 
when it is to be declared, its manner of execution, and the 
liability of the persons who use it. His is really the first Ameri- 
can conception of martial law, but it smacks strongly of the 

^®Parton, op, oit,, II, 317. Niles* Weekly Register, VIII, 145. 

“'"^This defense was written by Edward Livingston. 

■ 'y/'':®®' Sec. accountin. Tliornas''H,. 'Benton, 499.' 

Speech in Coffee Exchange House just after the sentence. (John S, Bassett, 
Life of Andrew Jackson, I, 2$o; Mc bIso Niles* Wee^^^^^^^ 246). 
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Europe of the Napoleonic era. Martial law, according to Gen- 
eral Jackson, is the will of the commander who must be obeyed 
by ail for the simple reason that to him is entrusted the safety 
of the people, and also for the reason that he is the person best 
able to know what actions are necessary. Jackson, a little un- 
certain as to the constitutional basis for the declaration of 
martial law, asked the opinions of Edward Livingston and 
Abner Duncan, both able lawyers, as to the authority for his 
action. Livingston replied that a proclamation of martial law 
was unknown either to the Constitution or to the laws of the 
United States and that the officer did it at his own risk and 
only when such drastic action was absolutely necessary. If 
the civil courts should decide that the military commander 
used his power in an improper manner, Livingston thought 
that the government should indemnify him.*® Duncan, on 
the other hand, justified the use of martial law on constitu- 
tional grounds: “. . . The constitution of the United States 
secures to the citizen the more valuable privileges, yet the same 
constitution contemplates the necessity of suspending the opera- 
tion of some in order to secure the continuance of all.” The 
authorization of the suspension of the writ of habeas corpus, 
according to Duncan,^® indirectly implied the operation of 
martial law. In his General Order of March 14, 1815, Jackson 
said: 

The constitution of the United States secures to the citizens 
the most valuable privileges, yet the same constitution contem- 
plates the necessity of suspending the exercise of some in order 
to secure the continuance of all. If it authorizes the suspension 
of the habeas corpus in certain cases, it thereby impliedly admits 
the operation of martial law, when, in the event of rebellion or 
invasion, the public safety may require it. To whom does the 
declaration of this law belong? To the guardian of the public 
safety— to him who is to conduct the operations against the enemy, 
whose vigilance is to decry danger, and whose arms are to repel it.®® 

Correspondence, pp. 198-199. 

Niles' National Register, LXIV, 62. 
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Jackson, therefore, believed that his use of martial law was 
justified by a necessity and that its use was not unconstitutional 
since the Constitution itself provided for the suspension of the 
writ of habeas corpus and thereby implied that the use of 
martial law might become necessary under the Constitution. 
It must be admitted that at first Jackson himself doubted that 
there was any constitutional authority for his action, and he is 
reported to have publicly stated that he had violated the Con- 
stitution.®’^ He abandoned this position, however, and on many 
later occasions and at the time of the refunding of his fine by 
Congress he justified his action by the Constitution. Few 
people at that time agreed with his position; many of Jackson’s 
own friends believed that his actions in reality supplanted the 
Constitution. President Monroe evidently took this point of 
view, for Secretary of War Dallas stated that the President’s 
opinion was: 

In the United States there exists no authority to declare and 
impose Martial law, beyond the positive sanction of the Acts of 
Congress. ... If, therefore, he (a military commander) under- 
take to suspend the writ of Habeas Corpus, to restrain the liberty 
of the Press, to inflict military punishments, upon citizens who are 
not military men, and generally to supersede the functions of the 
civil Magistrate, he may be justified by the law of necessity, while 
he has the merit of saving his country, but he cannot resort to 
the established law of the land, for the means of vindication.®^ 

The extent of martial law included all persons, whether 
citizens or soldiers, who were within the territory covered by 
the proclamation. General Jackson did not have any occasion 
to arrest any person outside these limits. There is very little 
doubt but that he would have so acted if he had thought it 
necessary. His official statement was: 

Martial law being established, applies, as the commanding 
general believes, to all persons who remain within the sphere of 
its operation; and claims exclusive jurisdiction of all offenses, 
which aim at the disorganization and ruin of the army over which 

Charles 'Qsqdxtti" 'History, of Louisiana, IV, 615. 

^“Secretary Dallas to Jackson II, 2 12-213). 
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it extends. To a certain extent, it is believed to make every man 
■ d. soldier, to defend the spot where chance or choice has placed 
him, and to make him liable for any misconduct calculated to 
weaken its defense. 

If martial law, when necessity shall have justified a resort to 
it, does not operate to this extent, it is not easy to perceive the 
reason or the utility of it. . . . Why is martial law ever declared ? 
Is it to make the enlisted or drafted soldier subject to it? He was 
subject to it before. It is, that the whole resources of a country, or of 
that district over which it is proclaimed, may be successfully applied 
for its preservation. Every man, therefore, within the limits to 
which it extends, is subject to its influence. If it has not this opera- 
tion, it is surely a perfect nullity 

The only restriction that Jackson thought could be applied 
to his use of martial law was necessity, but even then the mili- 
tary commander himself was the person who decided on the 
advisability of martial law and the extent of the measures used 
in the execution of it. It was reported that, in summary, his 
defense was: 

In this crisis, and under a firm persuasion that none of these 
objects could be effected by the exercise of the ordinary powers 
confided to him: under a solemn conviction that the country com- 
mitted to his care could be saved by that measure only from utter 
ruin — under a religious belief that he was performing the most 
important and sacred duty, the respondent proclaimed martial law. 
He intended by that measure to supersede such civil powers as 
in their operation interfered with those he was obliged to exercise. 
He thought that in such a moment, constitutional forms must be 
suspended for the permanent preservation of constitutional rights, 
and that there could be no question whether it were better to depart 
for a moment, from the exercise of our dearest privileges, or have 
them m^ested from us forever. He knew that if the civil magis- 
trate were permitted to exercise his usual functions, none of the 
measures necessary to avert the awful fate that threatened us, 
could have been effected. ... To have suffered the uncontrouled 
enjoyment of any one of these rights, during the time of the late 
invasion, would have been to abandon the defense of the country: 

Proclamation of Jackson after the court-martial of Louaillier (Martin, op. at., 
p. 402). 
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the civil magistrate is the guardian of those rights, and the procla- 
mation of martial law was therefore intended to supersede the 
exercise of his authority, so far as it interfered with the necessary 
restriction of those rights, but no farther 

Such was Jackson’s plea before the court in his trial, but 
the court failed to agree with him. It appears, therefore, that 
while General Jackson was omnipotent in time of war, yet 
when peace was declared and the courts again opened their 
doors, he could be held accountable for his actions — in so far 
as they affected the court, undoubtedly, and impliedly in all 
other actions; that is, a commander is the judge of the necessity, 
but he must act in good faith. In the case of General Jackson 
his contempt of court was considered as a purely malicious act. 

During the controversy Jackson was supported by his Ten- 
nessee and Kentucky troops and also by a great number of 
Louisiana citizens. To most people, even at that time, his 
actions as a whole seemed justifiable, and certainly the end 
justified the means. When the news of peace was received, the 
Louisiana troops sent the following message to General 
Jackson: 

We pray you to receive the sincere tribute of our thanks as 
soldiers . . . for the wisdom of the measures you have devised to pro- 
tect our country. ... Leaving to others the task of declaiming about 
privileges and constitutional rights, we are content in having fought 
in support of them — we have understanding enough to know 
when they are wantonly violated; and no false reasoning shall 
make us ungrateful to the man whose wisdom and valor has 
secured them to us and our posterity.®® 

When news of General Jackson’s conduct reached Wash- 
ington, Secretary of War Dallas wrote to him: 

I assure you, sir, that it is a very painful task to disturb, for 
a moment, the enjoyment of the honorable gratification which you 
must derive, as well from the consciousness of the great services 
that you have rendered to your country, as from the expressions 

Defense of General Jackson in his trial for contempt of court (M/e/ Weei^y 
yill, ■' 25o),v 

Address by City Troops to General Jackson, March 16,1815 (op. cit., p. 142). 
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of approbation and applause, which the nation has bestowed upon 
those services. But representations have been recently made to 
the President, respecting certain acts of military opposition to 
the civil magistrate, that require immediate attention, not only in 
vindication of the just authority of the laws, but to rescue your 
own conduct from all unmerited reproach. . . . 

From these representations it would appear that the Judicial 
power of the united states has been resisted, the liberty of the 
press has been suspended, and the Consul and subjects of a 
friendly Government have been exposed to great inconvenience, 
by the exercise of Military force and command. The President 
views the subject, in its present aspect, with surprise and solicitude; 
but in the absence of all information from yourself, relative to 
your conduct and the motives for your conduct, he abstains from 
any decision. . . . He instructs me, therefore, to request, that you 
will, with all possible dispatch, transmit to this Department a 
full report of the transactions which have been stated. And, in the 
meantime, it is presumed, that every extraordinary exertion of 
military authority has ceased, in consequence of the cessation of 
all danger, open or covert, upon the restoration of peace.®® 

Upon sending the facts of the case to Washington, Jackson 
received the following reply from Secretary Dallas: 

The President has seen with satisfaction, Sir, that your justifi- 
cation of the measures, particularly contemplated, rests exclusively 
upon the ground of ‘‘a necessity, not doubtful, but apparent from 
the circumstances of the case”; and that when you call them 
“measures of necessity,” you mean measures, ‘‘without which the 
country must have been conquered, and the Constitution lost.” 
The position thus taken is candid and explicit: just, as it respects 
your own responsibility; and safe, as it respects the liberties of 
the nation. . . . Exigencies may sometimes arise, when (as you 
have emphatically observed) “constitutional forms must be sus- 
pended, for the permanent preservation of constitutional rights.” 
If, therefore, a crisis of that nature existed at New-Orleans, the 
President could feel no disposition to condemn the measures, that 
were adopted as indispensable, to rescue the Country, from im- 
pending danger; nor does he even deem it material, at this time, 

Letter of Secretary Dallas to General Jack$on, April 12, 1815 {Correspondence, 
II, ;2p3-2:04). 
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to enter into a critical examination of the evidence, which is 
adduced to prove the existence of the crisis.®’^ 

Shortly after the use of martial law in New Orleans, a case 
arose in the Louisiana courts®® in which the judges were forced 
to decide whether Jackson’s declaration and use of martial law 
was lawful. Two separate decisions were given, and both judges 
agreed that it was usurpation of power, because it interfered 
with the courts. This interference was a legislative power only, 
and General Jackson’s actions were, therefore, contrary to law. 

Judge Martin claimed: “The proclamation of martial law, 
if intended to suspend the functions of this Court or its 
members, is an attempt to exercise powers thus exclusively 
vested in the legislature. I therefore cannot hesitate in saying, 
that it is in this respect null and void.”®® Judge Derbigny like- 
wise maintained: “It is, therefore, our opinion, that the au- 
thority of courts of justice has not been suspended 0/ right, by 
the proclamation of the martial law, nor by the declaration of 
the general of the seventh military district that the city of New 
Orleans was a camp; and we now repeat what we declared 
when the subject was discussed, ‘that the powers vested in us 
by law can be suspended by none but legislative authority.’ 

The use of martial law by Jackson was considered unlawful 
by the Louisiana legal authorities and by many others. It was 
not until twenty-seven years later that a movement was started 
which was in direct contradiction to the foregoing opinions 
and which justified the position of Jackson and his friends. 
Then Congress returned the fine, with interest, at the same 
time upholding his use of martial law. 

THE REFUNDING OF THE FINE 

Two episodes in Jackson’s career caused him more chagrin 
than any others. He could not stand censure, and both Judge 
Hall’s censure and that of the Senate concerning “removal of 
deposits” were intolerable to him. His friends, knowing his 

Secretary Dallas to Jackson 212). 

Johnson v. Duncan, i Martin (La.) 530 (1815). 
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feelings upon these matters, had both removed. In the case 
of the fine imposed by Judge Hall, Congress in 1844, after a 
debate that lasted intermittently for several years, voted to have 
the fine repaid with interest. Jackson at that time badly needed 
money, but it was not so much the money as the principle 
that was at stake. The repayment did not take place until 
after his retirement from the Presidency. The affair at New 
Orleans was never forgotten, nor was Judge Hall forgiven, by 
Jackson. 

At the time of the introduction of the bill in Congress 
General Jackson wrote to L. F. Linn a letter which was read 
in the Senate: 

It is not the amount of the fine that is important to me: but 
it is the fact that it was imposed for reasons which were not well 
founded; and for the exercise of an authority which was necessary 
to the successful defense of New Orleans; and without which, it 
must now be obvious to all the world, the British would have been 
in possession, at the close of the war, of that great emporium of 
the west. In this point of view, it seems to me that the country 
is interested in the passage of the bill; for exigencies like these 
which existed at New Orleans may again arise; and a command- 
ing general ought not to be deterred from taking the necessary 
responsibihty by the reflection that it is in the power of a vindic- 
tive judge to impair his private fortune, and place a stain upon 
his character which cannot be removed. I would be the last man 
on earth to do any act which would invalidate the principle that 
the military should always be subject to the civil power; but I 
contend that at New Orleans no measure was taken by me which 
was at war with this principle, or which, if properly understood, 
was not necessary to preserve it.^^ 

Thomas Benton said: 

The refunding of the fine in the sense of a pecuniary retribu- 
tion, was altogether refused and repulsed both by General Jackson 
and his friends. He would only have it upon the ground of an 
illegal exaction— as a wrongful exercise of authority— and as operat- 
ing a declaration that, in declaring martial law, and imprisoning 

“Letter from Jackson to Hon. L. F. Linn, March 14, 1842 (Niles’ National 
Register. LXII, 212). 
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the citizens under it, and in refusing to produce his body upon a 
writ of habeas corpus, and sending the judge himself out of the 
city, he was justified by the laws of the land in all that he did.^® 

Later events showed that Congress had been willing to re- 
fund the money, but it had hotly debated the question of the 
legality of Jackson’s conduct. 

The bill, introduced in the Senate by Linn on March lo, 
1842, did not pass for two years. The events connected with 
Jackson’s use of martial law were reviewed time after time. 
Pamphlets appeared,^® newspapers carried articles on both sides 
of the question, and debate took place both inside and outside 
of Congress. Information was gathered from Louisiana, from 
General Jackson, and from any other possible source. At one 
time during the debate certain individuals practiced the old 
schoolboy trick of withholding material from the library so 
that it might not be available to the opposition. 

The following objections were raised: first, it was a defama- 
tion upon the character of Judge Hall; secondly, it substantiated 
General Jackson’s idea of martial law and would set precedent 
for all further instances when martial law became necessary; 
and thirdly, the bare facts of the case showed that Jackson had 
acted unnecessarily and in an unconstitutional manner. His 
friends answered these arguments by saying that all Jackson’s 
actions were necessary and that the refund was due to him 
regardless of whether it made precedent or not.‘‘® But if it 
did, it would be a good precedent. In the debate the opposition 
claimed that to pass the act remitting the fine was tantamount 
to taking the herb of New Orleans back “to the scene of his 

Benton, op.'a/./IlL.Soo.: ■ 

'‘®The two most famous pamphlets were: in favor of repayment, Charles J, 
Ingersoll, General Jaci^son's Fine: An Exaininmon of ike Question of Martial Law; 
against repayment, '‘Martial Law by a Kentuckian,” fournal, 1842. 

"‘’^Francis P. Blair, in his letter to Jackson, stated that replies to certain attacks 
on Jackson would already have appeared except that certain leaders of the oppo- 
sition “have gotten Martinis HiV/o;-)/ out of the Library and although applied to 
for it, by Mr. Ingersol, yet withhold it, under the pretext that they are copying 
extracts from it. If they do not give it up in a day or two I will attack them for 
their mean device to save themselves and the authority on which they rely from 
public txpo&mt"' {Correspondence, Vli 160). 

*®For the debate of the question, see Congressionai Glohe, XI, XII, XIIL 
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military glory, with all Congress at his heels, and sanction, 
by an oflEcial act of national legislation, an outrage on the Con- 
stitution and the laws of the country.”^® And Senator Bayard 
of Delaware maintained that General Jackson had no power to 
declare martial law, nor did Congress have this power, for by 
tlie Constitution the power was not given to either. Congress 
has only the power to suspend the privilege of the writ of 
habeas corpus, and this power can only be used in times of 
rebellion or invasion. Therefore, Bayard claimed that refund- 
ing the fine would be tantamount to the substantiation by Con- 
gress of an unlawful act.^’’’ 

James Buchanan, answering this argument, protested: 

We did not contend, strictly speaking, that General Jackson 
had any constitutional right to declare martial law at New Orleans; 
but that, as this exercise of power was the only means of saving 
the city from capture by the enemy, he stood amply justified 
before his country for the act. We placed the argument not on 
the ground of strict constitutional right, but of such an overruling 
necessity as left General Jackson no alternative between the estab- 
lishment of martial law, or the sacrifice of New Orleans to the 
rapine and lust of the British soldiery.^® 

R. J. Walker, making a report on the bill, said that Gen- 
eral Jackson’s act in arresting Judge Hall 
. . . was not merely excusable, but justifiable. It was demanded 
by a great and overruling necessity; and had he failed to assume 
this responsibility, and the consequences which he anticipated had 
occurred, he would have merited and received universal execra- 
tion. . . . The law which justified the act, was the great law of 
necessity; it was the law of self-defense. This great law of necessity 
— of defense of self, of home, and of country— never was designed 
to be abrogated by any statute, or by any constitution. This was 
the law which justified the arrest and detention of the prisoner; 
and, however the act may now be assailed, it has long since re- 
ceived the cordial approbation of the American people.^® 

Speech o{ Senator Miller {Congressional Globe, XII, 301). 

Speech of Senator Bayard Appendix, pp* 67-68). 

Thomas H. Benton, Abridgement of the ^ Congress from lySg to 

s 8$6 (hereinafter cited as Abridgement)^ AMY, 

Minority Report on Fine, Congressional Glohe, Xil, 141. 
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In the House the debate was just as hotly maintained as' 
in the Senate. It was called both a party and a political measurcj 
for the opponents of the bill could see no other justification. 
The billj however, was passed with very little difficulty. The 
main objection here , also was its alleged unconstitutionality. 
Barnard of New York held that ‘'Congress itself could not pro- 
claim martial law. It might suspend the habeas corpus act, 
but it could not suspend the Constitution. A proclamation of 
martial law by the Congress of the United States would, of 
itself, be a violation of the Constitution.”^^ 

Probably the most eloquent speech in favor of refunding 
the fine was delivered by Stephen A. Douglas, and undoubtedly 
it had great weight upon the final result. Douglas, still more 
or less an unknown quantity in the House, by his speech called 
forth much admiration. Even John Quincy Adams was willing 
to admit that it was “an eloquent, sophistical speech, prodi- 
giously admired by the slave Democracy of the House.”^^ His 
speech was a refutation of Barnard’s, which was the one just 
preceding his. Barnard justified punishment for contempt as 
a power belonging to the courts. It was a good opening for 
Douglas; so he grasped it immediately, saying: 

He was not one to admit that General Jackson violated the 
Constitution, or the law, at New Orleans. He denied that he 
violated either. He insisted that the general rightfully performed 
every act that his duty required, and that his right to declare 
martial law, and enforce it, resulted from the same source, and 
rested on the same principle, that the gentleman from New York 
(Mr. Barnard) asserted, from which Judge Hall derived the 
authority to punish for contempt, without trial, without wit- 
nesses, without jury, and without anything but his own arbitrary 
will. The gentleman asserted that the power to punish for con- 
tempt was not conferred by the statute^ or by the common law, 
but was inherent in every judicial tribunal and legislative body; 
and he cited the authority of the Supreme Court to support the 
assertion. He said that this power was necessary to the courts, 
to enable them to perform the duties which the laws entrusted to 

®®Speech o£ Barnard o£ New York XIII, 92). 

John Q* Ad^msj Memom of John Quincy Adam^'^ 
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them, and arose from the necessity of the case. Now, it was from 
the same source that the power to declare martial law was derived 
—its necessity in time of war for the defense of the country. The 
defense of the lives and liberties of the people, as well as their 
property, being all entrusted to the discretion of the command- 
ing general, it became his duty to declare martial law, if the 
necessity of the case required it. . . . The Constitution was adopted 
for the protection of the country; and under that Constitution, 
the nation had the right to exercise all the powers that were 
necessary to the protection of the country. If martial law was 
necessary for the salvation of the country, martial law was legal 
for that purpose.®^ 

From this brief account of the debate it- can be seen that 
there was great difference of opinion among the Senators and 
Representatives concerning martial law and its powers with 
respect to the Constitution. It was generally agreed, as is shown 
by the passage of the bill, that in the absence of a decision by 
the Supreme Court regarding the use of martial law, the re- 
funding of the fine was substantiating a constitutional action. 

A great amount of pressure was brought to bear upon mem- 
bers of Congress to refund the fine. Letters were sent to Wash- 
ington; memorials and resolutions were adopted all over the 
United States favoring such action. From Nashville Jackson 
kept in close touch with the situation, and his letters to Blair 
and Linn show how deeply he was concerned with the final 
action of Congress. He firmly believed that any person who 
studied the facts connected with his use of martial law would 
not doubt that it was used properly and that most of the opposi- 
tion came from certain Whigs who were eager to oppose any- 
thing that might benefit him. He cautioned Amos Kendall, 
then in Washington, “Have no reliance on any Whigg [rfc] ; 
they will oppress you if they can,” and he bitterly denounced 
Clay and his “Charlies” for engendering this opposition.®® 

Even though many Whigs opposed repayment of the fine, 
Jackson had the support of many prominent individuals. From 

Speech o£ Stephen A. Douglas, in House, Jan. JO, 1844 {Congressional Globe, 

Xm, 113). 

Correspondence, VI, 159, 208. 
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Texas Sam Houston wrote to Jackson giving his support.®* 
Chief Justice Taney, loyal to his old friend, expressed his hope 
that the fine would be refunded as a vindication.®® President 
Tyler in his message to Congress in December, 1842, said: 
“I recommend to Congress to take into consideration the pro- 
priety of reimbursing a fine imposed on General Jackson, at 
New Orleans. . . . Without designing any reflection on the 
judicial tribunal vyhich imposed the fine, the remission at this 
day may be regarded as not unjust or inexpedient.”®® 

No doubt public opinion was strongly in favor of refunding 
the fine. As evidence of this fact, a resolution limiting the 
debate on the measure was passed the day before the final 
vote was taken, which had the following preamble: 

Whereas the Legislature of eighteen States of this Union, 
containing, at the last census, about fifteen millions out of the 
seventeen millions of the inhabitants of the United States, have 
instructed their Senators, and requested their Representatives, to 
refund the fine imposed upon General Jackson by Judge Hall. 

And whereas a strong expression of public opinion has been 
made in favor of the same measure in the remaining States of the 
Union: therefore, Resolved, . . . all debate . . . shall cease. . . .®^ 

To confirm the fact that the measure was taken after con- 
sideration and with a clear understanding of the precedent it 
would set, substitute acts were brought forward and amend- 
ments were proposed to the original bill, but none were 
adopted.®® One amendment to the effect that no slur was 
intended upon Judge Hall, failed to pass. Another bill was 
brought forward providing that the fine be paid for the 
of General Jackson, but it met a like fate.®® This action of 
Congress was a substantiation of Jackson’s conduct at New 
Orleans, and therefore a sanction of his use of martial law. 
Whether the bill passed because it was a courtesy to a former 
President, because of the number of friends Jackson had in 

Ibid,, -190. . . pp. '216-317.;. \ 

Message to Congress, Dec., 1842 {Congressional Globe, XII, Appendix, p, 32). 
Abridgement, XNf 53. Congressional Globe, XL, Xlll, 2.06, 

Abridgement, XlYf 705. 
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both. Houses, or because of the fact that nearly all the Ameri- 
can people at that time desired the act, it is impossible to say. 
Probably all had something to do with it. Nevertheless, such 
action was taken, and while it was indeed a tribute to Jackson’s 
power and remarkable personality, it was also a substantiation 
of his use of martial law. 

What then are the main characteristics of Jacksonian martial 
law } In the first place, one must remember that it is martial 
law in time of invasion and not in time of civil disturbances. 
It is the use of martial law within a war area. It is in a territory 
of military operations, and the great distinguishing point be- 
tween this case and Ex parte Milligan^'* is that of location — one 
is within a war zone, while the other is without. According 
to the Jacksonian idea, when martial law is within a theater 
of war operations, the military commander is supreme. His 
power extends over citizens and soldiers alike, and it extends 
as far as the proclamation or even farther if necessity demands. 
The military commander is really an omnipotent being. 

By the Jacksonian concept martial law, when absolutely 
necessary and when confined to a war area, is not extraconsti- 
tutional. It is true that there was great divergence of view upon 
this point both at the time of the use of martial law at New 
Orleans and during the debates in Congress over refunding. 
However, the repayment of the fine, coming many years later 
and with the facts of the case known to all, justified Jackson’s 
contention that he had a legal basis for his action. 

Another point that may be deduced from this occasion is 
that martial law means the suspension of the writ of habeas 
corpus. Jackson was perfectly willing to let the civil courts 
continue so long as they did not interfere with his military 
operations. They must hold a secondary position. The com- 
mander during this period had the power to institute courts- 
martial and to try both civilians and soldiers, but no civil court 
could issue a writ of habeas corpus and have the prisoner 
transferred to the civil courts. Nothing must interfere with 
the operations against the enemy, and, according to General 

">4 Wall 2 (1866). 
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Jackson, if the writ of habeas corpus were not suspended, “the 
enemy may conquer your country, by only employing lawyers 
to defend your constitution.”®^ 

It is true that Jackson himself acquiesced in a wide review 
of his action upon the restoration of the civil authority, and 
he did not doubt the power of the court to punish for contempt 
of court or to review his actions which were committed dur- 
ing the actual period of martial law. Jackson’s use of martial 
law was justified, and the court’s action was rejected because 
the facts of the case did not justify the court’s actions. In other 
words, unnecessary interference by the courts, even though it 
followed after the reign of martial law had come to an end, 
was looked upon with great disfavor. 

Lastly, notwithstanding the decision of the Louisiana court 
in the case of Johnson v. Duncan and the action of the District 
Court in placing a fine upon General Jackson, Congress, in 
refunding the fine, substantiated General Jackson’s interpreta- 
tion of martial law and its use. The people, as a whole, were 
behind the action of Congress, for the passage of the bill was 
received with great satisfaction. It may be said, therefore, that 
Jackson’s use of martial law was upheld by Congress and the 
people and that a precedent was created calculated to influence 
all subsequent use of martial law. 

Niles' Weel{ly Register, VIII, 143. 



Chapter II 

MARTIAL LAW IN RHODE ISLAND IN 1842 


Thomas Jefferson, advocating separation from England by 
the revolutionary method, claimed that in order for the people 
of a nation to be free there should be a revolution every nine- 
teen years. This statement, which has alarmed many, makes 
clear the important fact that governments must change with 
the times and must meet new conditions; otherwise there will 
be revolution. In Rhode Island in 1842 there was a state gov- 
ernment that failed to recognize this important fact, and, as 
a consequence, there occurred Dorr’s Rebellion. The facts of 
this occurrence^ are well known and may be stated briefly. 

At the time of the American Revolution, when all the other 
states were framing and adopting new constitutions, Rhode 
Island and Connecticut failed to do so. Rhode Island continued 
the form of government established by the charter of Charles 
II and made alterations only when it was necessary to make 
it conform to the idea of a free state within the United States. 
There were two main objections to this constitution. First, 
the right to vote was allowed only to “freeholders,” that is, 
owners of real estate to the value of one hundred and thirty- 
four dollars. During the Revolution nearly all men owned at 
least that much real estate, but, when the manufacturing era 
dawned, many taxpaying citizens were disqualified from vot- 
ing. The second change demanded was a correction in the 
apportionment of representatives. When Rhode Island became 
a state, Newport was its largest city and therefore had more 
members in the general assembly. While the apportionment 

^ See Almond Danjonh Hodges and Mis Neighbors; Jacob Frieze, A Concise 
History of the Efforts to Obtain an Extension of Sufft-age in Rhode Island; Mrs. 
Francis H. G. McDougall, Might and Right; Arthur M. Mowry, “The Constitu- 
tional Controversy in Rhode Island in 1841,” Annual Report of American His- 
torical Association, 1894, pp. 361-370; Niles’ National Register, LXII, LXIH; Luther 
y, Borden, 7 Howard i (1848); Reports o£ Committees, 28th Cong., ist sess., No. 
546; Executive Documents, 28th Cong., rst sess., Hos. 136, 152, 225, 232, 233. 
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remained constant, Providence, Pawtucket, and other manu- 
facturing towns had a rapid growth and the representative 
system became very unequal. Indeed, the situation was very 
similar to that in England before the Reform Bill of 1832, and 
not improbably Rhode Island was affected by the reform move- 
ment in England.^ 

The agitation for reform finally attained such dimensions 
that the assembly voted to call a convention to amend the 
charter or to form a new constitution. The Suffrage or People’s 
party, which was the radical party in Rhode Island, was not 
satisfied with this action; consequently, they called a conven- 
tion of their own to meet in November, 1841, to form a new 
constitution. As a result, two distinct conventions met in the 
same month for the same purpose. The Convention of the 
General Assembly met only to adjourn until February. The 
People’s Convention, however, framed a constitution and put 
it up to the vote of the people; since every male over the age 
of twenty-one voted, it received the total vote of over one-half 
the male population of the state. With this proof of a majority 
the party claimed that “a majority of the citizens of any State 
have the incontrovertible right, at any time, to assemble and 
alter, amend, annul or reform their government at pleasure.”® 

The Convention of the General Assembly met in February 
and adopted a constitution not very different from that of the 
Suffrage party. This constitution was put to a vote, but since 
all Suffragists wanted their constitution or none, the measure 
was defeated. 

Each party claimed to have a legal government and pro- 
ceeded to put its officers in power. Conflicts later developed 
into open warfare, and intense excitement prevailed. The strug- 
gle for power soon came to an end, for the old government, 
from the very beginning, controlled the situation. The re- 
bellion collapsed, and many of the rebels were tried for treason. 
In fact, the whole controversy was settled by the fall of 1842. 
The Rhode Island government, however, realized the necessity 
of a new constitution, and in the same year a new one was 

^Mowry, op, a/., p. 363. 365. 
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adopted. This document was put into force in 1843, and 
proved to be very acceptable to all the citizens. 

In the midst of the rebellion, when actual warfare seemed 
inevitable, the assembly of Rhode Island on June 25, 1842, 
passed the following measure: 

An Act establishing martial law in this State. Be it enacted by 
the General Assembly as follows: Sec. i. The State of Rhode Island 
and Providence Plantations is hereby placed under martial law, 
and the same is declared to be in full force until otherwise ordered 
by the General Assembly, or suspended by proclamation of his 
excellency the governor of the State.'* 

The next day the Governor issued a proclamation carrying 
the act into effect, and it continued in force as long as was 
necessary. On September i its use was suspended indefinitely 
by the Governor. 

The most interesting episode under this regime of martial 
law is that which gave rise to the case of huther v. Borden, the 
first case in which the Supreme Court of the United States 
laid down any rule concerning its use. It is really the founda- 
tion of the many instances of the use of martial law by the 
different states that have taken place since that date. 

The facts of the case are as follows: An action of trespass 
was brought against Borden by Luther for breaking into his 
home. Borden claimed Luther was in open rebellion against 
the state and that he himself was a representative of the state 
government and had entered the house only in the discharge 
of his duty while putting down the rebellion. Luther, how- 
ever, asserted that he had represented the true government. 
The basic question of the case became, which was the true 
government of Rhode Island .? While martial law was not the 
main question at issue, yet it played an important part in the 
decision, and some very important points were settled by the 
Supreme Court. 

One of the arguments of the plaintiff was that a state had 
no right to declare martial law. Unfortunately, the attorney’s 

^Report of Committees, 28th Cong., ist scss., Vol. Ill, Report No. 546, p. 373. 
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brief has been lost; but from the facts of the case it would 
appear that the dissenting opinion of Justice Woodbury con- 
tained, to a large extent, the argument developed by plaintiff’s 
counsel. The dissenting opinion of Justice Woodbury is not 
only very interesting but also very important since in it is 
summed up all the arguments that may be brought against the 
use of martial law by a state. 

Justice Woodbury stated that he did not believe the statute 
establishing martial law over the whole state to be constitu- 
tional. Where, he asked, did Rhode Island get this conception 
of martial law.'’ He could see no other source than the ideas 
of the Tudors and Stuarts on the subject. But he found that, 
according to Hallam, this conception of martial law was un- 
known to England for over two centuries, and was also un- 
known to every other free constitutional government. This 
being true, how could such a law exist or be judicially upheld 
in Rhode Island ? He claimed that it was contrary to the Con- 
stitution itself inasmuch as the Third, Fourth, and Fifth 
Amendments of the Constitution seemed to be aimed directly 
against any use of martial law. At any rate, the power could 
only be used in time of war, and the general government alone 
could say that a state of war existed. The Constitution pro- 
vided, as it does today, that Congress had the power of declar- 
ing war, and, in fact, all the war powers were vested in Con- 
gress and were prohibited to the states except in cases of such 
imminent danger as would not admit of delay. In this case 
he argued that there had been no imminent danger and that 
the state had had plenty of time to call on the general govern- 
ment for aid and to receive troops in return. But no troops 
were sent. Therefore, it could not be a state of war.® 

The proper term for the disturbance that took place in 
Rhode Island is “domestic violence”; and said Justice Wood- 
bury: 

. . . domestic violence is still to be regarded, not as a state of war, 
giving belligerent rights, but as conferring only the powers of 
peace in a State, through its civil authorities, aided by its militia, 

® Dissenting Opinion. 7 Howard I (1848), D. 16. 
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till the general government interferes and recognizes the contest 
as war, , . . the state legislature alone possessed no constitutional 
authority to establish martial law, of this kind and to this extent, 
over her people generally, whether in peace or civil strife. . . . 

It looks certainly, like pretty bold doctrine in a constitutional 
government, that even in time of legitimate war, the legislature can 
properly suspend or abolish all constitutional restrictions, as martial 
law does, and lay all the personal and political rights of the people 
at their feet. But bolder still is to justify a claim to this tremendous 
power in any State, or in any of its officers, on the occurrence 
merely of some domestic violence.® 

What policy, then, according to Justice Woodbury, should 
the state pursue with respect to domestic violence.? Not to 
supplant civil law with martial law, but to retain civil law 
and have the militia and all military forces act in co-operation 
with and in subordination to the civil authorities. This, he 
urged, had proved successful in England where, since the pass- 
ing of the Riot Act, all domestic violence had been put down 
without recourse to martial law, simply by making the militia 
act in co-ordination with the civil forces. The same thing, he 
claimed, had been successful in America. During Shay’s Re- 
bellion the militia had been called out, but the civil courts had 
not been suspended, and no section of the state had been put 
under martial law. In the Whiskey Rebellion the forces had 
acted only in supplementing the civil authorities, Washington 
having ordered: 

That the army should not consider themselves as judges or execu- 
tioners of the law, but as employed to support the proper authorities 
in the execution of them. 

Therefore the course rightfully to be pursued, he concluded, 
was to resort to municipal precepts, next strengthening them 
by the militia if resisted, and then, if the opposition was in 
battle array, to get assistance from the general government. For 
he stated: 

Under the worst insurrections, and even wars, in our history, 
so strong a measure as this is believed never to have been ventured 

•‘Ibid., D. s8. 
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on before by the general government, and much less by any of the 
States, as within their constitutional capacity, either in peace, insur- 
rection, or war. And if it is to be tolerated, and the more especially 
in civil feuds like this. ... It would go in practice to render the 
whole country — what Bolivar at one time seemed to consider his 
— a camp, and the administration of the government a campaign/ 

There is much that is good in Justice Woodbury’s opinion^ 
for his method of treating disturbances would in many cases 
prove effective, but there might arise a time when such a 
system of action would not work. Also his separation of 
domestic violence and war has not been accepted by the au- 
thorities or the courts,^ and united with this is the fact that 
a state of war can exist without a declaration by Congress.^ 

The majority decision did not confine the states’ power 
within such narrow limits, but held that the use of martial 
law by Rhode Island was constitutionally permissible and, in- 
deed, an essential power given to the states for their protec- 
tion. Chief Justice Taney gave the majority opinion: 

The remaining question is, whether the defendants, acting under 
military orders issued under the authority of the government, were 
justified in breaking into and entering the plaintiff’s house. In rela- 
tion to the act of the legislature declaring martial law, it is not 
necessary in the case before us to inquire to what extent, nor under 
what circumstances, that power may be exercised by a State. Un- 
questionably, a military government, established as the permanent 
government of the State, would not be a republican government, 
and it would be the duty of Congress to overthrow it. But the law 
of Rhode Island evidently contemplated no such government. It 
was intended merely for the crisis, and to meet the peril in which 
the existing government was placed by the armed resistance to 
its authority. It was so understood and construed by the state 
authorities. And, unquestionably, a State may use its military 
power to put down an armed insurrection, too strong to be con- 
trolled by the civil authority. The power is essential to the existence 
of every government, essential to the preservation of order and free 
' ' 47, 52. 

^ Ex parte McDonald , 49 Mont. 454 (1914) is an exception. 

■ The' Frize^ Cases, 635,''(i863). ; 
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mstitutions, and is necessary to the States of this Union as to any 
other government. The State itself must determine what degree 
of force the crisis demands. And if the government of Rhode Island 
deemed the armed resistance so formidable and so ramified through- 
out the State as to require the use of its military force and the 
declaration of martial law, we see no ground upon which this 
court can question its authority. It was a state of war, and the 
established government resorted to the rights and usages of war to 
maintain itself, and to overcome the unlawful opposition.^® 

Chief Justice Taney also laid down rules with respect to 
the liability of the officers enforcing martial law. He said that 
during the reign of martial law the officers recognized in its 
military service 

. . . might lawfully arrest anyone, who, from the information 
before them, they had reasonable grounds to believe was engaged 
in' the insurrection; and might order a house to be forcibly entered 
and searched, when there were reasonable grounds for supposing 
he might be there concealed. Without the power to do this, martial 
law and the military array of the government would be mere 
parade, and rather encourage attack than repel it. No more force, 
however, can be used than is necessary to accomplish the object. 
And if the power is exercised for the purposes of oppression, or 
any injury willfully done to persons or property, the party by whom, 
or by whose order, it is committed, would undoubtedly be an- 
swerable,^^ 

In short, it was the opinion of the Court that domestic 
violence might constitute war, and that in time of war re- 
course to martial law was not only permitted to the state but 
was one of the state’s essential powers of self-preservation. But 
the state’s officers could be held accountable for their actions 
at the restoration of civil courts if such actions were malicious 
and unnecessary.^^ Such is the first statement of the use of 
martial law by the states given by the Supreme Court 

Luther y. Borden, 7 Howard i (1849), 13. 

Ibid,, pp. 13-14. 

Despan v. Olney, 7 Fed. Cas. No. 3,8235 (1852), a case that resuhed from 
this same trouble, the Federal Circuit Court held that an olEcer acting under martial 
law could justify his action by an order from a superior officer. If there is any 
abuse the superior officer is held accountable* 
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Another point with reference to martial law was raised in 
the Massachusetts case of Commonwealth Blodgett'}^ the 
question of how far a state, in carrying out martial law, could 
interfere with the rights and privileges of the citizens of a 
neighboring state. 

A law in Massachusetts prohibited the kidnapping of per- 
sons for transportation into another state. Even though pri- 
marily a slave measure, it applied to all persons within the 
bounds of the state. Blodgett and others were members of the 
Rhode Island state militia and had orders to pursue and capture 
the insurgents of the late rebellion. Some of the insurgents 
fled across the Massachusetts border, but were still pursued by 
Blodgett and his men. They were finally captured in a tavern 
in a Massachusetts town and were held in imprisonment for 
transportation across the border into Rhode Island. Suit was 
brought against Blodgett for violating the kidnapping ordi- 
nance, while he claimed that he was acting under orders of his 
state and was, therefore, not responsible for his actions. 

It was held that “one state of the union, in time of insurrec- 
tion and civil war in that State, has no authority to give orders 
to her troops to pass over the lines and into the territory of 
another state, to protect herself against insurgents, and to cap- 
ture her rebel citizens who have recently fled over those lines.” 
Therefore a state must confine its execution of martial law to its 
own limits. Furthermore, orders given to her soldiers or cit- 
izens to do so cannot shield them 

. . . from being criminally responsible, in the courts of another 
State, for their seizing such insurgents, though such citizens or 
soldiers, when acting under such orders, are subject to martial law 
in their own State. 

But this statement was qualified: 

unless there be a necessity, or probable cause of necessity, for 
the defense or protection of the lives and property of the citizens 
of such other State, or for the defense of the State itself, that the 
acts directed by such orders should be done. And of this necessity, 

12 Metcalf (Mass.) 56 (1846). 
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or probable cause of necessity, the jury, and not the authorities of 
such other State, are the ultimate judges^* 

The rule, therefore, that is laid down in this case is that 
a state can send its officers into another state to carry out meas- 
ures instigated by martial law when necessary. But the state 
itself is not the ultimate judge of the necessity; this rests with 
the jury before whom the case is tried. 

Although the use of martial law was thus sanctioned by 
the Supreme Court, it was not used by the states to any great 
extent until the beginning of the present century, when it was 
again employed in the struggle between capital and labor. 
Throughout United States history the case of Luther v. Borden 
has been cited on every occasion of the use of martial law, and 
it is truly the foundation for its employment by the states. 



Chapter III 


MARTIAL LAW AND THE WRIT 
OF HABEAS CORPUS 


The writ of habeas corpus is very closely related to martial 
law, although the exact nature of this relationship has been 
very difficult to ascertain because of the difference of opinion 
concerning the nature and use of the writ itself. Until a clear 
conception of the writ is obtained, a study of its relationship 
with martial law is impracticable. Therefore it is necessary 
first to study the development of the writ in the United States, 
how it has been used, and upon what occasions it has been 
suspended. 

The particular writ which conflicts with the use of martial 
law is the writ of habeas corpus ad subjiciendum, the issuance 
of which demands that a body of a person confined in prison 
be brought before a court or judge, that he may be given a 
fair trial, and either be sentenced according to his just deserts 
or be set free. It is the guarantee of personal liberty. The writ 
of habeas corpus has an English derivation, although it is ex- 
pressed in Latin. Its meaning and use were transported di- 
rectly to America from England. 

Still a part of English law, the writ of habeas corpus may 
today in England be suspended on two occasions: first, when 
a bill of such nature is passed by both houses of Parliament; 
and secondly, when the use of martial law subordinates the 
civil courts to the military power and makes employment of 
the writ impossible. Martial law may be brought about by an 
act of Parliament or through the prerogative of the Crown.^ 
If it occurs in the last-named manner, then it is possible to have 
the suspension of the writ in England, indirectly of course, 
without its being a measure of Parliament. The Crown will, 
of course, use this power sparingly and only in exceptional 

the Matter of a Petition of Right [1915], 3 K. B., 649. 
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cases, for at any time this prerogative might be taken away 
by Parliament. Thus, very little danger of an oppressive use 
of the suspension of the writ of habeas corpus exists in England 
today. 

The colonists wished to bring the writ of habeas corpus to 
America and to have it used as it was in England. Their valua- 
tion of the writ was very high, because to them the guarantee 
of personal rights was the highest point a government might 
attain. The act itself was not exactly adopted by the colonists, 
nor did Parliament pass a bill extending it to America, but in 
many cases s i milar statutes were adopted and the results of 
the writ were attained, more or less, by various methods. 

The colonists of Massachusetts and South Carolina passed 
acts asserting the privilege of the writ of habeas corpus. The 
one in Massachusetts was set aside because it was held that the 
Habeas Corpus Act of Charles II did not extend to the colonies. 
The law in South Carolina provided that “all and every person 
which now is or hereafter shall be within any part of this 
Province, shall have to all intents, constructions and purposes 
whatsoever, and in all things whatsoever, as large, ample and 
effectual right to and benefit of the said Act, commonly called 
the Habeas Corpus Act, as if he were personally in the said 
Kingdom of England.”^ South Carolina was the only colony 
that succeeded in retaining its habeas corpus act. However, it 
is stated on good authority that these laws were dissallowed, yet 
the colonists secured the protection of the writ through the 
common law.® A. H. Carpenter concluded an article on the 
writ of habeas corpus in the colonies by saying: 

In conclusion, it may be added that the rights of the colonists 
as regards the writ of habeas corpus rested upon the common law 
with the exception of South Carolina, which re-enacted the F-ngUcK 
statute. The lack of statute law did not mean that the colonists 
had no protection for their personal rights, for the want was sup- 
plied by the common law, and also by the placing of habeas corpus 
provisions in their court laws. Then too they passed very strict 

® Statutes at Large of S. C., ed, Thomas Cooper, 11 , 400. 

® Evarts B. Greene, Provincial America, p. 202, 
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bail laws with heavy penalties for their non-fulfilment. Still another 
protection is to be found in the strong public opinion, so well, 
shown in the hissing of court officers for making insufficient re- 
turns. In the majority of the colonies formal habeas corpus acts 
were not passed until after the American Revolution, when they 
were free from any hindrance on the part of England. In their 
legislation, however, there was no violent departure from the law 
of England, which showed the close relation felt by the colonists 
in the common inheritance of the English law.^ 

It is significant that one of the grievances listed in the Decla- 
ration of Independence was that through the “Quebec Bill” 
England had refused the privilege of the writ in a large ter- 
ritory of the West. 

The Articles of Confederation made no reference to the 
,writ, but in the Constitution guarantees of the personal liberty 
of the citizens with respect to seizures, arbitrary arrests, and 
methods of trial were placed in the Fourth, Fifth, Sixth, and 
Eighth Amendments, while Article i. Section 9, reads that 
“the privilege of the writ of habeas corpus shall not be sus- 
pended, unless when in cases of rebellion or invasion the public 
safety may require it.”® The term is not defined in the Con- 
stitution, for it was probably assumed that its meaning and 
use would be understood by all. This assumption has per- 
mitted the development of vast differences of opinion concern- 
ing the nature' of the writ. 

At the very beginning the point can be definitely settled 
that Congress can suspend the privilege of the writ and declare 
martial law only in a time of insurrection or rebellion. This 
power, which is recognized in this clause of the Constitution, 
comes from the war powers, strengthened by the necessary 
and proper clause. The question arises, however, whether Con- 
gress is the only body that can suspend the privilege of the writ 
or whether the President has a similar power. It is recognized, 

^ A. H. Carpenter, “Habeas Corpus in the Colonies,” American Historical Review, 
Vin. ;(Oct,"i902),,' 26,.'27T^ 

® Article i, Sec. 9, Constitution of the United States, 
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of course, that the restriction just cited refers only to the na- 
tional government and not to the several states.® 

In the first place, in England, where the writ originated. 
Parliament and not the King has the power to suspend the 
writ directly. Since the writ was used for the same purpose in 
America as in England, there was reasonable ground to sup- 
pose that it could be suspended by the same branch of gov- 
ernment. 

In the second place, the location of the clause in the Con- 
stitution providing for the suspension of the writ has an im- 
portant bearing upon its meaning. It is in the section of the 
Constitution devoted to the legislative department. After stat- 
ing what Congress can do, the Constitution then places restric- 
tions upon Congress. The first among these refers to habeas 
corpus and provides that Congress can suspend it only in case, 
of rebellion or invasion, and even then it is limited to the time 
when the public safety shall require it. The question is whether 
this clause restricts the power of suspending the writ to Con- 
gress alone, and then only in time of - rebellion or invasion 
when the public safety requires it, or whether the clause is 
merely a restriction upon the suspension of the writ by Con- 
gress. In other words, granted that Congress can suspend the 
privilege of the writ, under the restrictions placed upon its sus- 
pension by the Constitution, is it ever lawful for the President 
to suspend the writ.? This problem was exhaustively examined 
during the Civil War when opinions, pamphlets, and even 
books were written upon tire subject. 

In the ante-bellum period the opinions of the courts and 
the writings of the commentators upon the law strengthened 
the conclusion that the suspension of the privilege was limited 
to the legislative branch of the government. In the only case 
coming before the Supreme Court upon this question. Chief 
Justice Marshall considered it purely a legislative function. In 
the decision of Ex parte Bollman he said: 

If at any time the public safety should require the suspension 
of the powers vested by this act in the courts of the United States, 
n if fnr flip leo-islature to sav so. 
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That question depends upon political considerations, on which 
the legislature is to decide. Until the legislative will be expressed, 
this court can only see its duty, and must obey the laws.’^ 

This case, dealing with the Burr conspiracy, was the only 
occasion previous to the Civil War upon which the habeas 
corpus question was discussed by the Supreme Court. 

During the Burr conspiracy the question of whether the 
writ should be suspended came before Congress. In the debate 
upon the question it was evident that the majority of the mem- 
bers of Congress considered that the writ could be suspended 
only by Congress itself. In other words, it was a legislative 
power only.® 

The decision of the Louisiana Court in Johnson v. Duncan 
also followed the view of the Supreme Court. Both Justices 
Martin and Derbigny maintained the writ could be suspended 
only by the legislative department and that General Jackson’s 
suspension of the writ was illegal. Without doubt the judicial 
branch of the government considered the suspension of the 
writ as a purely legislative function.® 

Eminent law authorities also concurred in this view. Jus- 
tice Story said: 

It is obvious that cases of a peculiar emergency may arise which 
may justify, nay, even require, the temporary suspension of any 
right to the writ. ... Hitherto no suspension of the writ has ever 
been authorized by Congress, since the establishment of the Con- 
stitution. It would seem, as the power is given to Congress to 
suspend the writ of habeas corpus in cases of rebellion or invasion, 
that the right to judge whether the exigency has arisen must exclu- 
sively belong to that body 

Caleb Cushing, while Attorney-General, gave an opinion 
which bore directly upon the question of the suspension of 
the writ. Speaking of the constitutional limitation, he said: 

This negation of power follows the enumeration of the powers 
of Congress; but it is general in its terms; it is in the section of 

’a 4 Granch 75 (1807), p. 101. 

^ Annals oj Congress, 

“/o/jnioB V. Cancan, 3 Martin (La.) 530 (1815). ; 

^“Joseph Story, Commentaries on the Constitution oj the Vnitei States, Sec. 1342. 
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things denied, not only to Congress, but to the Federal Government 
as a government, and to the States. I think it must be considered 
as a negation reaching all the functionaries, legislative or executive, 
civil or military, supreme or subordinate, of the Federal Govern- 
ment: that is to say, that there can be no valid suspension of the 
writ of habeas corpus under the jurisdiction of the United States, 
unless when the public safety may require it, in cases of rebellion 
or invasion. And the opinion is expressed by the commentators on 
the Constitution, that the right to suspend the writ of habeas corpus, 
and also that of judging when the exigency has arisen, belong ex- 
clusively to Congress.^ ^ 

Cushing therefore concluded that it was exclusively a con- 
gressional power. 

The exception to the above opinion was the action of Con- 
gress concerning the refunding of the fine of General Jackson. 
The conclusion might be reached that prior to the Civil War 
it was the general opinion of the writers and authorities upon 
this question that the power of suspending the writ was a 
purely legislative function. 

At the outbreak of the Civil War the President reluctantly^® 
suspended the privilege of the writ of habeas corpus and 
claimed that it was a necessary adjunct to his powers of Com- 
mander-in-Chief of the Army and Navy. The question whether 
the President’s exercise of power was constitutional came before 
the Circuit Court in Ex parte Merryman. Chief Justice Taney 
held that the President’s assumption of power was unconsti- 
tutional.^® 

Opinions of Attorney-General, p, id'S'j, 

See Lincoln’s Message to Congress, July 4, 1861 (James D. Richardson, A Com- 
pilation of the Messages and Papers of the Presidents ^ VI, 20). See also James G. 
Randall, Constitutional Problems under Lincoln. The constitution of the Confed- 
erate States stated in the article devoted to legislative powers that the privilege of 
the writ of habeas corpus could be suspended only in case of rebellion or invasion 
when the safety of the country required it (Art I, Sec. IX, Par. 3). The Congress 
of the Confederacy delegated this power to the President to suspend the privilege 
of the writ, and President Jefason Davis in issuing his declarations of martial law 
would usually start his proclamation by saying: “Whereas the Congress of the 
Confederate States has by law vested in the President the power to suspend the 
writ of habeas corpus'" and then proclaim martial law. Thus he gave as the source 
of his power the authorization by Congress (James D. Richardson, A Compilation of 
the Messages and Papers of the Confederacy ^ L 

13 nrkio wa« not artrued court and was never considered by the Supreme 
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The facts of the case are that Merryman, a citizen of Mary- 
land, while in his home was arrested by an armed force and 
conveyed to Fort McHenry. He was arrested under orders 
from the commanding general upon charges of treason and 
rebellion. The Baltimore Riots had just taken place, and 
Merryman was suspected of being one of the ringleaders. He 
asked for a writ of habeas corpus from the civil court and it 
was granted, but when the writ was delivered to the Com- 
mander of the Fort, the latter refused to obey it, because he 
had been authorized by the President to suspend the writ. In 
his opinion the Chief Justice said: 

The case, then, is simply this: a military ofScer, residing in 
Pennsylvania, issues an order to arrest a citizen of Maryland, upon 
vague and indefinite charges, without any proof, so far as appears; 
under this order, his house is entered in the night, he is seized as 
a prisoner, and conveyed to Fort McHenry, and there kept in close 
confinement; and when a habeas corpus is served on the command- 
ing officer, requiring him to produce the prisoner before a justice 
of the supreme court, in order that he may examine into the 
legality of the imprisonment, the answer of the officer, is that he 
is authorized by the president to suspend the writ of habeas corpus 
at his discretion, and in the exercise of that discretion, suspends it 
in this case, and on that ground refuses obedience to the writ,^* 

The decision of the case was against the President’s having 
this power, and the reasons given by the Chief Justice for con- 
sidering it only a legislative power were : first, in England it 
was considered a legislative power alone, for Parliament and 
not the King had the power of suspending the writ; second, 
its position in the Constitution supported this view. Taney 
maintained: 

This article is devoted to the legislative department of the 
United States, and has not the slightest reference to the executive 
department. . . . It is the second article of the Constitution that 
provides for the organization of the executive department, enu- 
merates the powers conferred on it, and prescribes its duties. And 
if the high power over the liberty of the citizen now claimed, was 
E* parte 17 Fed. Cas. No. 9,487 (1861), 147-148. 
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intended to be conferred on the president, it would undoubtedly 
be found in plain words in this article; but there is not a word in 
it that can furnish the slightest ground to justify the exercise of 
the powerd® 

Third, from the judicial opinions since the adoption of the 
Constitution and from the opinion of authorities upon the law, 
Chief Justice Taney concluded that Lincoln’s suspension of the 
writ was an unlawful exercise of authority. 

Upon the rendering of this decision, the country was flooded 
with controversial articles, books, and innumerable pamphlets 
on this subject. Chief Justice Taney’s position did not lack con- 
temporary support, for in many of the pamphlets that appeared 
just after the Merry man decision concerning the power of sus- 
pending the writ, there was a condemnation of the President’s 
action and an agreement with the conclusion reached by the 
Chief Justice. The arguments of most of these writers were 
the same as Taney’s.^® Their main contention was that the 
habeas corpus clause was a restriction upon the exercise of the 
suspension power by Congress, that is, a restriction upon the 
exercise of a legislative power. One writer went so far as to 
doubt whether Congress could authorize the President to sus- 
pend the writ in optional cases because it was a delegation 
of trustee powers.^^ 

B. R. Curtis argued: 

. . . there is no warrant whatever in the Constitution; a power 
which no free people could confer upon an executive officer, and 
remain a free people. For it would make him the absolute master 
of their lives, their liberties, and their property, with power to 
delegate his mastership to such satraps as he might select, or as 
might be imposed. . . . Let us beware how we borrow weapons 
from the armory of arbitrary power. They cannot be wielded by 
the hands of a free people. Their blows will finally fall upon 
themselves.^® 

^^Ibid., pp. 148-149. 

Especially those by Tatlow Jackson, John T. Montgomery, James F* Johnson, 
Charles H. Gross, and William Kennedy. All are included in. Campheirs Pamphlets 
^'^Tatlotv Jackson in '‘Authorities cited antagonistic to Horace Binney’s Con- 
clusions,” ibid,, p. 8. 

Benjamin R. Curtis, p. 30. 
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The President’s defense was undertaken by his Attorney- 
General, Bates, who maintained that 

The executive powers are granted generally, and without speci- 
fication; the powers not executive are granted specially, and for 
purposes obvious in the context of the Constitution. And all these 
are embraced within the duties of the President, and are clearly 
within that clause of his oath which requires him to “faithfully 
execute the office of President.” ... 

It is the plain duty of the President (and his peculiar duty, 
above and beyond all other departments of the Government) to 
preserve the Constitution and execute the laws all over the nation; 
and it is plainly impossible for him to perform this duty without 
putting down rebellion, insurrection, and all unlawful combina- 
tions to resist the General Government. . . . And this duty is im- 
posed upon the President for the very reason that the courts and 
marshals are too weak to perform it. The manner in which he 
shall perform that duty is not prescribed by any law, but the means 
of performing it are given in the plain language of the statutes, 
and they are all means of force.-^** 

The Attorney-General maintained that the President there- 
fore did not have to obey a writ of habeas corpus issued by a 
court because the President and the judiciary were co-ordinate 
departments of government, and one was not subordinate to 
the other. He concluded his argument by saying that the con- 
stitutional provision was not a grant of power but a limitation; 
therefore, the President had power during a rebellion or insur- 
rection to arrest persons “implicated in that rebellion,” and he 
also had the power “to suspend the privilege of persons arrested 
under such circumstances.”^® 

A pamphlet ably supporting the President’s course was 
written by Horace Binney. With respect to Taney’s opinion 
itself, Binney did not give it much weight because he thought 
that it was not an authority in a judicial sense and that in the 
full sense it was not an argument. “He does not argue the ques- 
tion from the language of the clause, nor from the history of 

10 Opinions of Aiiorney^Generalj Bi-Ss, rendered in i86i. 

■■V p;' 90.: ■■■ 
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the clause, nor from the principles of the Constitution, except 
by an elaborate depreciation of the President’s office. . . In 
fact, he thought that it showed disaffection toward the Presi- 
dent and was rather personal. 

With respect to the argument, Binney believed that the 
analogy with the English mode of procedure was imperfect 
and even harmful. He also maintained that the position of the 
clause in the Constitution was not of the least importance: 
“The simple and clear language of the clause is, in what it 
directly expresses, restrictive of all power; in what it inversely 
expresses, it is permissive of some power, and authoritative as 
to its application in the contingencies stated.”^" Therefore it 
indirectly implied that the executive department had the power 
of suspending the privilege of the writ. 

“What would be the use of maintaining the power only as 
a legislative function he asked. 

The Legislature cannot execute the power itself. If the power 
is limited to them, they must delegate it to somebody. All that 
is claimed for Congress to do, is upon some judgment of the facts 
which constitute the danger to the public, to commit the discre- 
tion to the Executive. But why form a judgment, and then leave 
the whole judgment to the Executive as they must.? Why claim 
for Congress the power to suspend, when the actual efficient power 
as an Executive act, must be with the President.?^® 

Binney was forced to conclude that the suspension of the 
privilege of the writ was not limited to any one governmental 
organ by the Constitution, but 

Whichever pow'er of the constituted government can most 
properly decide these facts, is master of the exception, and compe- 
tent to apply it. Whether it be Congress or the President, the 
power can only be derived by implication, as there is no express 
delegation of the power in the Constitution; and it must be derived 
to that department whose functions are the most appropriate to 
it. Congress cannot suspend. 

Horace Binney, “The Privilege of the Writ of Habeas Corpus under the Con- 

stitution/’ Campbell* s Pamphlets, p. 36, 

Ibid., pp. 
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The President being the properest and , the safest depositary of 
the power, and being the only power which can exercise it .under 
real and effective responsibilities to the people, it is both constitii’- 
tional and safe to argue, that the Constitution has placed it with 
him."" 

Probably the most interesting defense of the President’s 
power of suspending the writ was given by Joel Parker. He 
did not contend that Congress alone could suspend the writ, 
but that the President could suspend it by declaring martial 
law. Suspension of the writ of habeas corpus was an essential 
factor in the use of martial law. Regardless of whether it was 
a legislative or executive function, he maintained that the sus- 
pension of the writ was an executive power whenever it oc- 
curred through the use of presidential power to declare mar- 
tial law: 

. . , the Constitution did not intend to confer, in terms, any power 
to grant the writ of habeas corpus^ nor any power to suspend it, 
but left the power to grant and the power to suspend to be settled 
by general principles, with the single exception of a limitation upon 
the power of suspension to the two exigencies which it specified. 

There is therefore no question whether the Constitution, in the 
clause mentioned, confers the power of suspension upon Congress 
alone, or whether it gives it to the President also; for it gives it to 
neither. The power exists as an incident to other powers expressly 
conferred."® 

The suspension of the writ then would be limited only by 
the bounds of the major powers of which it was a part. He 
continued: 

. . . in time of actual war, whether foreign or domestic, there may 
be justifiable refusals to obey the command of the writ, without 
any act of Congress, or any order or authorization of the President, 
or any State legislation for that purpose; and the principle upon 
which such cases are based is, that the existence of martial law, so 
far as the operation of that law extends, is, /pro a suspension 
of ''the writ"®', 

p. 58. Joel l?Qiksx, Habeas Corpus and Martial Law, pp. 27, 28. 

28-29. 
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When this doctrine was applied to the Merry man case, it 
seemed that the President had overstepped his powers, but 
Joel Parker justified the President’s suspension of the writ, by 
claiming it was an auxiliary measure used in declaring martial 
law. Baltimore, however, was outside the war zone, and ac- 
cording to the decision of the different courts the President’s 
power could not extend that far. Parker stated: 

Whether those troops are in the face of the enemy, in battle 
array, or whether they are merely garrisoning a fort to aid thereby 
in suppressing a rebellion, or whether they are opening and hold- 
ing the avenues by which the passage of other troops to the theater 
of active war is to be facilitated, the law which governs the place 
where they are is martial, not municipal.^'^ 

Immediately after the Merryman decision and as long as 
the war continued, cases arose in the state and federal courts 
concerning the power of suspending the writ. Abraham Lin- 
coln ignored Taney’s opinion and refused to turn Merryman 
over to the court. As a consequence, two lines of constitutional 
argument were developed, one justifying the viewpoint of Lin- 
coln, and the other, that of Taney. The state and federal courts 
also divided upon this question; their decisions were impossible 
to reconcile. Lincoln’s action received the approval of his At- 
torney-General and, to a large extent, that of public opinion. 
It was a war measure and was made in good faith. A judge, in 
giving his decision adverse to the viewpoint of Lincoln, would 
not doubt the sincerity of Lincoln, but would maintain that the 
President was legally wrong, and the statement was usually 
made that, as Lincoln firmly believed that he was right, so the 
judge from the same sense of justice and right was forced to 
differ from the President’s opinion. While Lincoln’s position 
was condemned by many, it was strongly defended by other 
groups. 

Many men today believe that his position was constitu- 
tional. Burgess says: 

lhtd„ 
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It may, therefore, be claimed that it is the precedent of the 
Constitution in civil war that the President may suspend all the 
safeguards of the Constitution in behalf of personal liberty any- 
where within the country, taking upon himself the responsibility 
therefore to Congress, and that subsequent authorization by Con- 
gress to do the like things in future works indemification, and 
makes the preceding presidential assumptions legitimate and law- 
ful, if they lacked anything of being so before.^® 

Berdahl agrees with this view and thinks that Lincoln’s use of 
the suspension of the writ and his substantiation by Congress 
must be considered as the true precedent of the Constitution 
rather than the opinion of the court upon the same question.®® 
In a monograph concerning Lincoln’s suspension of the 
writ, Professor Sellery thinks that the long acquiescence by 
Congress in the President’s suspension, coupled with the formal 
enactment of the measure giving the President power to sus- 
pend the writ, was recognition on the part of Congress of this 
presidential power.®® Professor Randall believes that Lincoln’s 
conception of his powers was too expansive and that a clearer 
distinction between military and civil control was greatly to 
be desired. He is, however, unable to evade the fact that the 
President actually suspended the writ and was not restrained 
in SO doing by either Congress or the courts.®^ 

Turning to the cases, it will be found that there are many 
decisions that hold the suspension of the privilege of the writ 
is a legislative function.®® The cases which sustain the view- 
point of Chief Justice Taney generally use his line of argu- 
ment developed in the Merryman decision. The decisions con- 
trary to Taney’s viewpoint justify their conclusions by saying 
that the President’s suspension of the privilege of the writ is 

Jolin W. Burgess, The Civil War and the Constitution, 

Clarence A. Berdahl, Pomers of the Executive in the United States, p. 192. 

George C. Sellcty, Lincoln's Suspension of Habeas Corpus as Viewed by 
Congress, 264-265. 

"^Randall, op. cit., pp. 184-185, 137. 

People V. 44 Barbour {Vl,T.) 9^ {'tMs)’, In re Kenip, 16 Wis. 382 

(1863); Ex parte Benedict, 3 Fed. Cas. No. 1292 (1S62); Ex parte Moore, 64 N. C. 
io2 ■'{1870). 
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a legitimate exercise of his power to declare martial law.®* In 
the case of Ex parte Field Judge Smalley admitted that Con- 
gress has the power of suspending the writ, but at the same 
time gives the President a similar power indirectly. The Presi- 
dent can declare martial law. Martial law and the writ are 
incompatible. Therefore the President’s power to declare mar- 
tial law necessarily gives him the power to suspend the privi- 
lege of the writ. 

If the President has this power to declare martial law and 
then to suspend the writ, what are the limits placed upon its 
use? In the case of Ex parte Field the President’s power was 
extended to the utmost. By that case it was held that the Presi- 
dent could suspend the writ and declare martial law in any 
state of the union whether it was outside or within the war 
area. No doubt these limits are much too broad, for they would 
make the President omnipotent in his power over both martial 
law and the writ. If the President could declare martial law 
wherever or whenever he desired, without regard to conditions 
or necessity, and his action still be legal and not reviewable by 
the courts, then Americans would have the worst kind of 
autocratic government. 

Joel Parker claimed that the President’s power extended 
not only within the war area but also outside; that is, when 
troops were moving to the front, martial law could extend 
back into the loyal states because wherever there were troops 
directly connected with the war then martial law extended 
so as to include them. In this way he justified the President’s 
use of power when he imprisoned Merryman in Baltimore. 
This enlarging of the field of martial law was not regarded 
favorably by the courts, and only in a very few cases was it 
given any support.®^ 

This power, however, in other cases was more closely 
limited in that it was restricted to the war area itself. It was 
held in Jones v. Seu/ard^^ that, when the suspension of the writ 

Er BW, 9 Fed, Cas. No. 4,761 (1S62) ; Jones y, Seward, 40 Barbour 
(N. Y.) 563 (1863 ); .Griffin v. Wilcox, 21 Ind. 370 (1863) ; and others. 

Johnson Y, Jones, 44 IIL 142 (1867); In re Kemp, 16 Wis. 382 (1863). 

40 Barbour (N. Y.^ 5^3 (1863). 
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depended upon martial law being declared by the President, 
neither the suspension of the writ nor martial law itself could 
extend beyond the sphere of military operations. Another 
case stated: 

The war power of the President, then, may be stated thus: He 
has a right to govern, through his military officers, by martial law, 
when and where the civil power of the United States is suspended 
by force. In all other times and places, the civil excludes martial 
law — excludes government by the war power.®® 

During Reconstruction days in North Carolina there oc- 
curred an insurrection in Alamance County. Colonel Kirk, 
who was in charge of the military, refused to honor a writ of 
habeas corpus issued by the Supreme Court of North Carolina. 
He claimed that if he did so he would violate the orders of 
Governor Holden. In the case of Ex parte Moore^'^ the court 
followed the example of Chief Justice Taney and upheld its 
right to issue the writ. The Governor still refused to turn the 
prisoners over to the civil authorities, and Chief Justice Pear- 
son could do nothing except say, “I have discharged my duty ; 
the power of the Judiciary is exhausted, and the responsibility 
must rest on the Executive.”®® 

The general circumstances under which this power could 
be used had already been given by the Supreme Court in the 
decision of Mitchell v. Harmony, a case arising from Doni- 
phan’s Expedition during the Mexican War. It related to pri- 
vate property, but it applied to personal liberty as well. Pri- 
vate property might be taken by a military commander 

. . . to prevent it from falling into the hands of the public enemy. . . . 
But the danger must be immediate and impending; or the ne- 
cessity urgent for the public service, such as will not admit of 
delay, and when the action of the civil authority would be too late 
in providing the means which the occasion calls for. It is impossible 
to define the particular circumstances of danger or necessity in 
which this power may be lawfully exercised. Every case must de- 
pend on its own circumstances. It is the emergency that gives the 

Gnffin V. Wilcox, 21 lnA. ^^0 (1863), p. 386. 

Ex parte Moore, 64 N. G. 802 (1870). p, 
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right, and the emergency must be shown to , exist before the taking 
can be justified.^^ 

In conclusion, it should be said that there was a strong 
opinion during the Civil War that the President, through his 
power to declare martial law, could indirectly suspend the 
writ. His power could be exercised in the war area and outside 
the war zone in case of an emergency. The case of In re 
Kemp^^ not only describes the conditions under which the sus- 
pension of the writ could take place outside of the war zone, 
but also at the same time gives the purpose for which the con- 
stitutional provision was intended and the different circum- 
stances under which it might be used. In this opinion it is 
clearly shown that the constitutional provision is not rendered 
useless by this power of the President, but that there is a 
distinction between the suspension of the privilege of the writ 
under Section 9, Article i, of the Constitution and the right of 
a military commander to disregard all writs served upon him 
by the civil power. Judge Payne, giving the decision, said: * 

These considerations convince me, beyond any doubt, that it 
was not this military power that the constitution had in view, and 
upon which it imposed the prohibition. On the contrary, it left 
the to be affected by the occasional exercise of this 

power, based upon an existing necessity, in the same manner that 
other civil process might be affected. Thus, suppose a general about 
to engage in battle, or to make some military movement requiring 
immediate action, and a civil officer should come with a writ of 
replevin to seize his artillery, horses or any other personal property 
equally essential to his success, under a claim that the property had 
been stolen from the true owner and sold to the government by a 
person who had no title. Would not the commander be justified 
in disregarding the process, just as he would a habeas corpus} 
Clearly so, and by the same reasoning. He might even seize such 
property from the owner, in a pressing emergency, and disregard 
all attempts to recover it by civil authority. Such are the necessi- 
ties of war, growing out of the execution of actual military opera- 
tions. . . . The cGnstitution makes no attempt to limit this power 

UUchdl^^ Harmony, 115 ■,(185.1), -p. ,134., 

■ , ; .fif .'iC'ifmp,,' 16 ..Wis. '■3,'82 (i8'63). ' 
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with respect to any other process, and I think it made none in 
respect to the writ of habeas corpus. It left that to be superseded 
by martial law wherever martial law was properly declared by a 
military officer, just as all other civil authority was for the time 
suspended by it. , . . 

But there may be at times a necessity entirely distinct from all 
this, why the officers of the government should be relieved from 
being called to account by the writ of habeas corpus , and being 
compelled to show a good legal cause for imprisoning every 
person whom they hold. There may be times in a rebellion, when, 
even in states professedly loyal, and which are not the theater of 
war, the atmosphere may become pestilent with treasonable sym- 
pathy. There may be well grounded suspicions of guilt, but no 
overt act capable of being proved. Sedition and disaffection may 
be paralyzing the vital powei's of the government, without perhaps 
violating any known law. There may be probable cause to believe 
that disaffection is about to develop into actual crime. The rattle 
of the serpent may be heard in the air, but owing to the conceal- 
ment, the exact point at which the blow to crush him should be 
aimed may not be known. In such cases it may be necessary for 
the public safety that the government should be permitted to strike 
swiftly and somewhat at random. There may be no martial law 
prevailing, no military exigency which would deprive the officer 
of time to make return to a writ and await trial. Disobedience, 
therefore, could not be justified on these grounds. Yet, if liable to 
be called to account and required to show a sufficient legal cause 
for every imprisonment, the power of the government to defend 
itself by preventing any intimidating treason might be to a great 
degree impaired. 

It was to meet this necessity that the constitution allowed the 
writ to be suspended in cases of invasion or rebellion where the 
public safety required it. 

And this power was given to the legislative branch of the gov- 
ernment, according to Justice Payne, because 

... as in Rome there was no officer who could assume the power 
of dictator upon his own judgment, but such officer had to be ap- 
pointed by a vote of the Senate, so here the power to suspend the 
writ of habeas corpus would rntwcBlly have been entrusted to the 
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legislature, and not to the executive alone. There the constitution 
has placed it. So the supreme court of the United States Has de- 
clared. So it has been held, by every judicial decision and every 
elementary writer on constitutional law.^^ 

In re Kemp^ i 6 Wis. 382 (1863), 407-409. 



Chapter IV 

THE EX PARTE MILUGAN DECISION 


At all times during its existence, the Supreme Court has 
taken an active, although at times a belated, part in all im- 
portant national problems. On the whole, its influence has 
been beneficial, for a check is needed upon popular govern- 
ment at critical times. In the days preceding the Civil War 
the Court gained rapidly in power and esteem, and save for 
one decision its opinions were received cordially and were 
obeyed. The .Scoa decision was the exception.^ Popular 
opinion in the North could not abide such a decision; as a 
result, from this one instance, the Court lost much of its 
prestige. 

Ex parte Milligan^ was similar in many respects to the 
Dred Scott case. The country was still divided, and whatever 
decision the Court might have given, a storm of protest would 
have been occasioned. Although the decision raised strong 
objections at the time, it, unlike the Dred Scott dtasion, was 
received subsequently as good law and is so regarded in the 
main at this day. The facts of the case are as follows: during 
the Civil War, Lambdin P. Milligan, a Northern man with 
Southern principles, acted in such manner as to cause his loy- 
alty to be questioned. He was arrested by the general com- 
manding the military district of Indiana, and in the fall of 1864 
he was tried by a military commission upon the following 
charges: conspiracy against the United States Government; 
affording aid and comfort to rebels, including insurrection and 
disloyal practices; and violation of the laws of war. He was 
supposedly amember of a secret society called The Order of 
American Knights, or Sons of Liberty, the purpose of which 
organization was to overthrow the government and to afford 

^ Dred Scott v. Sandford, 19 Howard 393 (1857). 

^ Ex parte Milligan, 4 "W alh 2 (1S66) . 
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aid to the Southern states. Milligan, was found guilty upon all 
these charges and was sentenced to be hanged. The sentence 
was approved, and the day for the execution was set. 

Milligan then applied to the Circuit Court of Indiana for 
a writ of habeas corpus. He claimed that a military court had 
no jurisdiction over him, for he had never been in the military 
service of the United States, nor had he been in any of the 
states that had rebelled, and that he was simply a citizen of 
Indiana and was entitled to trial in the civil courts which were 
then in full operation. Since the judges of the Circuit Court 
disagreed as to what should be done, a question was certified 
to the Supreme Court as permitted by the Act of Congress of 
April 29, 1802. 

The brilliant arguments developed by both sides showed a 
close study of the question of martial law. The lawyers for 
Milligan were J. W. McDonald, Jeremiah S. Black, James A. 
Garfield, and David Dudley Field; counsel for the United 
States were James Speed, Henry Stanberry, and Benjamin F. 
Butler.® Three weeks after the close of the argument the Court 
gave its decision. It unanimously agreed that the military 
commission’s trial of Milligan was illegal. The Justices differed 
among themselves, however, upon the when and where of the 
power of the President or Congress to institute military courts. 
This difference resulted in expositions of two views on martial 
law. The Justices who gave the majority decision were Field, 
Davis, Nelson, Grier, and Clifford, while the minority was 
composed of Chief Justice Chase, Justices Miller, Wayne, and 
Swayne. The decision itself was received, upon the whole, 
with disgust and horror; the American press thought that it 
might mean the overthrow of the military government in the 
South, the ascendancy of the Rebels, and the overthrow of 
the whole plan of Reconstruction. It failed to do so, however, 
and has become one of the many so^alled “cornerstones of 
American liberty.” Whether there has been deviation from 

®The arguments of both the lawyers for the defense and for the United States 
are given along with other material relevant to the case in The Milligan Case, 
ed. Samuel ' Klaus. 
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the majority opinion, and whether the minority decision has 
been adopted in late years, are questions which will be dis- 
cussed subsequently. In one way or another the Milligan case' 
defined the limits of national martial law as Luther y. Borden 
did for that used by the states. 

The American Law Review for April, 1867, speaking of 
the decision of the Supreme Court and the manner in which 
it was received, said: 

The decision of the Supreme Court of the United States in the 
ease of Milligan has called forth a great deal of hostile criticism. The 
comments which it has provoked are of a most unfortunate nature, 
and may even be deemed dangerous in their effect upon the public 
mind.. The opinions of the majority and of the minority of the court 
have been received, not as judicial opinions, but as party votes; 
and the members of the most exalted tribunal in the nation have 
been assailed with all manner of abuse. Their offense has been in 
the minds of some, that they were governed in their decision by 
their political affinities, while others have charged them with desert- 
ing the principles of their party. Inconsistent as are these charges, 
— ^groundless as may be the first, and foolish, or worse than foolish, 
the second, —yet for the existence of these charges the judges them- 
selves, we say it with deep regret, must be held primarily responsible. 
But the temper of the public mind cannot be justified. The attitude 
of the people toward the great tribunal which has so much of our 
liberty and safety in its keeping cannot be considered satisfactory. 

However unwise the decision might have been, the writer 
possessed no good reason for believing that public opinion or 
political motives had in any way influenced the judges in giv- 
ing their opinion.^ 

The immediate question before the Court and the decision 
thereupon was so limited and special that one might wonder 
how the Court ever contrived to discuss the broad question of 
martial law. On September 24, 1862, the President issued the 
following proclamation: 

. . . that during the existing insurrection, and as a necessary means 
for suppressing the same, all rebels and insurgents, their aiders and 

“Milligan’s Case,” American Law Review, I (1867), 572. 
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abettors, within the United States, and all persons discouraging vol- 
unteer enlistments, resisting military drafts, or guilty of any dis- 
loyal practice affording aid or comfort to rebels against the au- 
thority of the United States, shall be subject to martial law and 
liable to trial and punishment by courts-martial or military com- 
missions; second, that the writ of habeas corpus is suspended in 
respect to all persons arrested, or who now, or hereafter during the 
rebellion, shall be, imprisoned in any fort, camp, arsenal, military 
prison, or other place of confinement, by any military authority, or 
by the sentence of any court martial or military commission.® 

On March 3, 1863, Congress supplemented the proclama- 
tion by passing a law which authorized the President to sus- 
pend the writ whenever he thought necessary and to detain 
those persons under arrest by the military authorities without 
interference by the civil courts.® But it was specified that a 
list of the persons falling under this classification in the states 
where the civil courts were still open should be furnished to 
the judges of the federal courts. If then the grand jury failed 
to indict, the court should discharge such a person on bail, 
and, if after twenty days no list was received, the prisoner 
could be discharged. The Supreme Court held that this law 
covered the case, but that it had not been complied with be- 
cause Milligan was neither indicted by a grand jury nor was 
his name placed on the list furnished to the local court. 

The majority opinion of the Court was given by Justice 
Davis. He, more than any other judge, received the rebuke 
and the abuse of the Northern newspapers for the decision. 
Hht Netv Yor 1 { Herald Atdzt&d: 

This two faced opinion of Mr. Justice Davis is utterly inconsist- 
ent with the deciding facts of the war, and therefore utterly pre- 
posterous. These ante-diluvian judges seem to forget that the war 
was an appeal from the constitution, to the sword. ... This consti- 

® Proclamation of Sept. 24, 1862 (James D. Richardson, A Compilation of the 
Messages and Papers of the Presidents, Vlf 

® The President issued another proclamation, by virtue of this act, on Sept. 15, 
1863. In this he suspended the privilege of the writ (Richardson, op. cit., VI, 270). 
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tution twaddle of Mr. Justice Davis will no more stand the fire of 
public opinion than the Dred Scott decision.’’ 

The Court first decided that, in view of the habeas corpus 
act of 1863, the Indiana Circuit Court had full jurisdiction to 
act and could issue a writ of habeas corpus, and that if the 
judges could not agree, it was permitted to the court to certify 
the question to the Supreme Court for final decision. 

The most interesting question that arose was whether the 
military commission had legal power to try and sentence 
Milligan. The opinion stated that 

The decision of this question does not depend on argument 
or judicial precedents, numerous and highly illustrative as they are. 
These precedents inform us of the extent of the struggle to preserve 
liberty and to relieve those in civil life from military trials.® 

The Court believed that only “by that Constitution and the 
laws authorized by it, this question must be determined.” The 
sections of the Constitution that determined the decision of 
the case were those which stated that the trial of all crimes, 
except in cases of impeachment, should be by jury, and also 
the Fourth, Fifth, and Sixth Amendments which guaranteed 
to the citizens their individual rights, trial by jury, indictment 
by grand jury, and protection against undesirable search and 
seizure without a warrant. The opinion emphasized the fact 
that without the promise of the first ten amendments the 
Constitution would never have been adopted and that therC' 
fore there must not be any deviation from their precepts. 

No doctrine, involving more pernicious consequences, was ever 
invented by the wit of man than that any of its provisions can be sus- 
pended during any of the great exigencies of government.® 

Did the trial of Milligan by the military commission violate 
any of his constitutional rights and were the commission and 
the method of trial legal.? The military tribunal was not a 

New Yor^ Hei’dd, Dec. ig, iM 6 , Ako $ec New Yorl^ HeraM for Dec. 20 and 
23, 1866, and Jan. 2-8, 1867. For contemporaneous views of other newspapers see 
Charles Warren, The Supreme Court in United States Hisiory,,^^^ chap. 29. 

^ Ex parte Milligan, 4 Wallace 2 (1866), 1 19. ^ ^ Ibid,, p. 121. 
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court ordamed and established by Congress according to the 
Constitution; yet since its establishment was a war measure, 
was not his trial constitutional? In deciding these important 
questions the Court made known its attitude upon the extent 
and use of martial law. Justice Davis, speaking for the Court, 
said: 

It is claimed that martial law covers with its broad mantle the 
proceedings of this military commission. The proposition is this: 
that in a time of war the commander of an armed force , . . has 
the power, within the lines of his military district, to suspend all 
civil rights and their remedies, and subject citizens as well as sol- 
diers to the rule of his will\ and in the exercise of his lawful au- 
thority cannot be restrained, except by his superior officer or the 
President of the United States. ... 

Martial law, established on such a basis, destroys every guar- 
antee of the Constitution, and effectually renders the “military in- 
dependent of and superior to the civil power.” . . , Civil liberty and 
this kind of martial law cannot endure together; the antagonism 
is irreconcilable; and, in the conflict, one or the other must perish.^® 

The lawyers for the United States claimed that Indiana 
was in a military district and that therefore the action of the 
military commission was purely military in nature. But the 
Court said that 

If armies were collected in Indiana, they were to be employed 
in another locality, where the laws were obstructed and the national 
authority disputed. On her soil there was no hostile foot; if once 
invaded, that invasion was at an end, and with it all pretext for 
martial law. Martial law cannot arise from 2, threatened im^iixovL. 
The necessity must be actual and present; the invasion real, such as 
effectually closes the courts and deposes the civil administration. . . . 

Martial rule can never exist where the courts are open, and 
in the proper and unobstructed exercise of their jurisdiction. It is 
also confined to the locality of the actual war. Because, during 
the late Rebellion it could have been enforced in Virginia, where 
the national authority was overturned and the courts driven out, 
it does not follow that it should obtain in Indiana, where that au- 
thority was never disputed, and justice was always administered 
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And so in the case of a foreign invasion, martial rule may become 
a necessity in one state, when, in another, it would be ‘'mere law- 
less violence.”^ ^ 

Milligan’s constitutional guarantees were therefore violated 
because he was not tried by a court ordained by Congress. 
Moreover, it was held that the President had no power to con- 
stitute such a court because in order to do so he would have 
to go outside his sphere of action. It could not fall under his 
war power because martial law could not extend over territory 
where there was no fighting or fear of invasion and where 
the civil courts were still functioning in their proper manner. 
It could not fall upon citizens, such as Milligan, for the reason 
that it 

. . . can never be applied to citizens in states which have upheld 
the authority of the government, and where the courts are open 
and their process unobstructed. This court has judicial knowledge 
that in Indiana the Federal authority was always unopposed, and 
its courts always open to hear criminal accusations and redress 
grievances; and no usage of war could sanction a military trial 
there for any offense whatever of a citizen in civil life, in nowise 
connected with the military service. Congress could grant no such 
power; and to the honor of our national legislature be it said, it 
has never been provoked by the state of the country even to attempt 
its exercise. One of the plainest constitutional provisions was, there- 
fore, infringed when Milligan was tried by a court not ordained 
and established by Congress, and not composed of judges appointed 
during good behavior,^^ 

The Court concluded that martial law used in this manner was 
unlawful because 

Military commissions organized during the late Civil War, in 
a state not invaded and not engaged in rebellion, in which the 
Federal Courts were open, and in the proper and unobstructed 
exercise of their judicial functions, had no jurisdiction to try, con- 
vict, or sentence for any criminal offense, a citizen who was neither 
a resident of a rebellious State, nor a prisoner of war, nor a person 
in the military or naval service. And Congress could not invest 
them' with any such power.^^ 

Ihid., pp. 126, 127. pp. 121-122. p. 3. 
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The Court in its opinion also gave some interesting facts 
concerning the writ of habeas corpus. It did not question the 
suspension of the writ in the war area under martial law, for 
there it was undoubtedly necessary. But with respect to the 
area of the country outside the war zone, the Court held that 

Neither the President, nor Congress, nor the Judiciary can dis- 
turb any one of the safeguards of civil liberty incorporated into the 
Constitution, except so far as the right is given to suspend in cer- 
tain cases the privilege of the writ of habeas corpus}'^ 

The Court then showed that the suspension of the privilege 
of the writ did not, of itself, mean a trial by a court-martial 
or a military commission, but simply that the person was de- 
tained in custody and denied trial in the civil courts until it 
became agreeable to the military authorities that the trial 
should be commenced. Therefore the Court concluded that 

A citizen not connected with the military service and resident 
in a State where the courts are open and in the proper exercise of 
their jurisdiction cannot, even when the privilege of the writ of 
habeas corpus is suspended, be tried, convicted or sentenced other- 
wise than by the ordinary courts of law.^® 

This decision was one of many limiting decisions upon tlie 
power of the federal government given by the Supreme Court 
in the period just at the close of the Civil War. Undoubtedly 
it had been necessary in time of war to extend the federal 
powers to the utmost, but now there were limits that must be 
preserved, and it was the Supreme Court that preserved these 
bounds. In this case the Supreme Court thought that the fed- 
eral government had overstepped its authority, not with re- 
spect to the states, but with respect to the citizens themselves, 
and, as a result, the above decision not only corrected the 
wrong done in that particular case but also formed a prece- 
dent upon the use of martial law and where it might be ex- 
ercised. 

In giving the minority decision, the Chief Justice stated 
that all four judges in the minority concurred with the majority 
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except in some important particulars concerning the powers 
of Congress. They agreed that the Circuit Court was neces- 
sarily compelled to hear Milligan’s petition for a writ of habeas 
corpus, and ought, therefore, to have issued the writ. They 
also agreed that, if the writ should be issued, he should not be 
considered as free of all liability, inasmuch as, from the evi- 
dence, he had committed grave and serious crimes for which, 
if convicted, he should be punished. But such trial and punish- 
ment must be before the proper tribunal. He ought, therefore, 
to be discharged from the power of the military commission. 
From necessity, the Chief Justice maintained that, under the 
facts stated, the military commission did not have the power 
to try and sentence Milligan. According to Chief Justice Chase, 
the ground upon which the minority differed was this: 

But the opinion which has just been read goes further; and 
as we understand it, asserts not only that the military commission 
held in Indiana was not authorized by Congress, but that it was 
not in the power of Congress to authorize it; from which it may 
be thought to follow, that Congress has no power to indemnify 
the officers who composed the commission against liability in civil 
courts for acting as members of it. 

We cannot agree to this. ... 

We think that Congress had power, though not exercised, to 
authorize the military commission which was held in Indiana.^® 

By the Constitution, Congress has power to raise and sup- 
port armies and the navy, to provide for their government, 
and to condemn to death without a jury trial a person within 
the service. The minority thought that the power of Congress 
to govern the land and naval forces was not affected by the 
amendments of the Constitution. Therefore the military com- 
mission could be established. However, could it try civilians.? 
Chief Justice Chase held that 

Congress has the power not only to raise and support and govern 
armies but to declare war. It has, therefore, the power to provide 
by law for carrying on war. This power necessarily extends to all 
legislation essential to the prosecution of war with vigor and suc- 
136-137- 
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cess^ except such as interfers with the command of the forces and 
the conduct of the campaigns. That power and duty belong to 
the President as commander-in-chief. Both these powers are de- 
rived from the Constitution, but neither is defined by that instru- 
ment. Their extent must be determined by their nature, and by 
the principles of our institutions.^'^ 

Congress cannot apply the laws of war indiscriminately, but 

Where peace exists the laws of peace must prevail. What we 
do maintain is, that when the nation is involved in war, and some 
portions of the country are invaded, and all are exposed to invasion, 
it is within the power of Congress to determine in what states or 
districts such great and imminent public danger exists as justifies 
the authorization of military tribunals for the trial of crimes and 
offenses against the discipline or security of the army or against 
the public safety 

Indiana was in a disturbed state, invasion was threatened, and 
it was in the area of military operations. The minority could 
not doubt 

* . . that, in such time of public danger, Congress had power, under 
the Constitution, to provide for the organization of a military com- 
mission, and for trial by that commission of persons engaged in 
this conspiracy. The fact that the Federal courts were open was 
regarded by Congress as a sufficient reason for not exercising the 
power; but that fact could not deprive Congress of the right to 
exercise it. Those courts might be open and undisturbed in the 
execution of their functions, and yet wholly incompetent to avert 
threatened danger, or to punish, with adequate promptitude and 
certainty, the guilty conspirators.^^ 

The minority disclaimed any purpose of discussing martial 
law or its uses, except merely to refute the claims of the ma- 
jority. However, at the very close of the opinion Chief Justice 
Chase defined martial law and separated it from military law. 
His statement is quoted by all writers on martial law Because 
it is a concise definition of martial law by an authority: 

There are under the Constitution three kinds of military juris- 
diction: one to be exercised both in peace and war; another to be 
Ibid., p. 139. Ibid,, p. 140^ Ibid., pp. 140-141. 
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exercised in time of foreign war without the boundaries of the 
United States, or in time of rebellion and civil war within states 
or districts occupied by rebels treated as belligerents; and a third 
to be exercised in time of invasion or insurrection within the limits 
of the United States, or during rebellion within the limits of states 
maintaining adhesion to the National Government, when the pub- 
lic danger requires its exercise. The first of these may be called 
jurisdiction under military law, and is found in acts of Con- 
gress prescribing rules and articles of war, or otherwise providing 
for the government of the national forces; the second may be dis- 
tinguished as MILITARY GO\^RNMENT, Superseding, as far as may 
be deemed expedient, the local law, and exercised by the military 
commander under the direction of the President, with the ex- 
pressed or implied sanction of Congress; while the third may be 
denominated martial law proper, and is called into action by 
Congress, or temporarily, when the action of Congress cannot 
be invited, and in the case of justifying or excusing peril, by the 
President, in times of insurrection or invasion, or of civil or foreign 
war, within districts or localities where ordinary law no longer 
adequately secures public safety and private rights.^^ 

The statement in the majority opinion that martial law can 
never be executed when the civil courts are open and in the 
proper and unobstructed exercise of their jurisdiction/^ has 
been subjected to misinterpretation. The Milligan case, in late 
years, has been called upon to prove that when the civil courts 
are open, martial law cannot be used. Such an interpretation 
is erroneous. The “open” court must have unobstructed ex- 
ercise of its jurisdiction, and it is possible that the court might 
be open and yet its jurisdiction be obstructed. Therefore, to 
make the broad statement that, by the Milligan case, martial 
law cannot be established when the civil courts are open is 
incorrect, for the courts must also be unobstructed and func- 
tioning in the pr manner* 

In conclusion, the majority opinion clearly held that the 
Bill of Rights was never suspended even during the great 
exigencies of government and that the military tribunal in 
this case was not constitutional: first, because the locality was 
pp. 141, 142. p. 127. 
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outside the war zone, and second, because martial law could 
not be used when the civil courts were open and in the proper 
and unobstructed exercise of their jurisdiction. 

The minority, on the other hand, maintained that through 
war powers Congress did have the right to authorize the courts. 
Of course. Congress could not exercise this power in time of 
peace, but Congress decided when there was peace or war and 
in what districts there existed such conditions as to justify the 
authorization of martial law. Therefore the minority held that 
the trial of Milligan was conducted by a properly constituted 
court. 

Such is the gist of the famous case of Ex parte Milligan. 
Whether the majority or the minority decision has been con- 
sidered the true law in the cases that have arisen since the 
Civil War, will be determined later.^^ 

What really happened to Milligan is a question frequently asked by the readers 
of the case which very few people can answer. Milligan was sentenced by the military 
commission to be hanged on May 19, 1865. A few days before the execution was 
to have taken place, the sentence was suspended awaiting the decision concerning 
his application for a writ; but in June President Johnson commuted his sentence to 
life imprisonment. He was placed in the Ohio penitentiary, but after about a year, 
when the decision of the Supreme Court was announced, he was released. Later 
he brought suit against the Military Commander of the Indiana district for damages. 
The decision of the court was in his favor, but the damages awarded by the decision 
were negligible. 



Chapter V 

THE RISE OF QUALIFIED MARTIAL LAW 


MARTIAL LAW IN IDAHO IN 1899 

The use of martial law by the state governments has been an 
outstanding development of the last forty years. During the 
period following the Civil War, martial law became unneces- 
sary as a general measure because of the absence of foreign or 
civil wars. With the growth and unification of both capital 
and labor, the need for martial law returned, but when it re- 
turned its use was shifted from the hands of the federal gov- 
ernment to those of the states. True, the boycott, lockout, and 
strike in themselves have had no connection with martial law, 
but in many cases strikes accompanied by violence and dis- 
order have been characterized as insurrection and rebellion. 
Strikes have usually been confined to the limits of a single 
state; the duty of settling the strike, preserving order, and act- 
ing the part of an overseer, has devolved upon the state rather 
than upon the federal government. 

In order to control the situation and to preserve law and 
order, the state governments must have the power to declare 
martial law or they would become impotent and farcical or- 
ganizations. Martial law has therefore been used by the states; 
its use has been upheld, not only in the state courts, but also 
by the Supreme Court of the United States. With the exception 
oi Luther v. Borden most of the cases concerning the use of 
martial law by state governments are of recent date, and the 
mode of its use is still a live question before the different courts. 

To go deeply into each separate occasion of the use of mar- 
tial law by the states would be long and tedious. It is best to 
confine the discussion to the most important occasions of its 
use and to those instances which have called forth some new 
concept. 
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One of the early instances of the use of martial law by a 
state government occurred in the State of Idaho, where martial 
law was used in the isolated Coeur D’Alene mining district 
both in 1892 and 1899.^ In 1892 trouble broke out between 
the miners and mine owners over tire employment of men 
obnoxious to the unions, dissatisfaction with wages, and other 
causes. In the outbreak that occurred in 1892, Governor Willey 
proclaimed martial law. State troops were sent in, and quiet 
was restored. The state undertook to prosecute a number of 
the strikers for murder, but the final result was that they all 
escaped punishment except certain minor punishments for 
contempt. A demand was immediately raised for the removal 
of the troops, it being alleged that quiet had been restored and 
that there was no longer any necessity for their presence. Mar- 
tial law was thereupon revoked on November 18, 1892, and 
the troops were at once removed. 

The trouble was not over, however, and from 1892 until 
1899, when martial law again became necessary, there was 
a series of disturbances, murders and crimes, demonstrating 
the fact that during the entire period there was constant 
trouble. During this time the courts were so dominated by 
and the county officers were so in sympathy with the unions 
that convictions were impossible. The culmination of the 
trouble was reached in April, 1899, when men of different 
local unions joined together, commandeered a train, secured 
eighty pounds of powder, and journeyed to the Bunker Hill 
Mine where they destroyed mine property valued at $250,000. 
In the affray two men were killed, and one was wounded. 
According to the Report of the Committee on Military Affairs 
of the House of Representatives the whole affair was carried 
out with military precision and under direct command of 
chosen leaders.^ 

Upon being notified of the serious character of the disturb- 

^ See Senate Documents, 56th Cong, ist Sess.y VoL 9, No. is\2; Senate Docu- 
ments, 56th Cong., 1st Sess., Vol. 4, Nos. 24 and 25. Also sqg House Reports, 56th 
Cong. 1st Sess., Vol. 7, No. 1999 (hereinafter cited as 0/ Com- 

mittee), ■ 

" Ibid, See especially the Idaho State Tribune 2.csio\XTLt given on pp. 6 and 7. 
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ance, the Governor of Idaho sent a message to President Mc- 
Kinley requesting the aid of federal troops. Since the legisla- 
ture was not in session, the duty devolved upon the Governor 
to put down revolt and to see that the laws lyere faithfully 
executed. The necessity for federal troops resulted from the 
fact that a large portion of the Idaho National Guard had vol- 
unteered for service in the Philippines and the Governor had 
no troops with which to meet the situation.® The President 
immediately directed that federal troops be sent as soon as 
possible to Shoshone County, the seat of the struggle. The 
command of the troops was given to General Merriam. At 
first the troops were used only to protect property and to detain 
the rioters who were trying to escape from the district, but upon 
the recommendation of General Merriam, Governor Steuen- 
berg declared Shoshone County to be in a state of revolt and 
stated that martial law was in order. 

The proclamation of the Governor was as follows : 

Whereas it appearing to my satisfaction that the execution 
of process is frustrated and defied in Shoshone County, State of 
Idaho, by bodies of men and others, and that combinations of armed 
men to resist the execution of processes and to commit deeds of 
violence exist in said county of Shoshone; and 

Whereas the civil authorities of the said county of Shoshone 
do not appear to be able to control such bodies of men or prevent 
the destruction of property and other acts of violence; . . . 

Now, THEREFORE, I, Frank Steuenbcrg, governor of the State 
of Idaho, by virtue of the authority in me vested, do hereby 
proclaim and declare the said County of Shoshone, in the State of 
Idaho, to be in a state of insurrection and rebellion.^ 

On the same day that the proclamation was issued the 
Governor sent a telegram to General Merriam asking him 
to have all fugitives, who were trying to escape, stopped. In 
the same telegram he notified the General that martial law 
was declared and for him to take the proper measures.” 

® Message of Governor Stenenberg to the President (ibid,, p* 7). 

^From the proclamation of the Governor, May 3, 1899 {ikd., pp. 8-9). 

® Telegram from Steuenbcrg to Merriam, May 3, 1899 P- 95 also in 
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Merriam was glad to receive the message, for he thought 
it better for the executive of the state rather than the com- 
mander of the troops to declare martial law. There was no 
necessity for a declaration of martial law by the President. 
The troops had been sent into Idaho on appeal from the Gov- 
ernor to put down insurrection and were under his orders to 
be used in the manner best suited to stop the revolt. 

The Investigation Committee fully approved of the manner 
in which the troops were requested and the way in which they 
were used, and agreed that it was not an arbitrary use of 
federal troops.® 

The purpose of the troops was to assist the civil authorities 
in making arrests and to act as guards both to the prisoners 
and to the mine property. General Merriam had strict orders 
to act only as aid to the state power. The exact status of the 
federal troops with respect to the state authorities was given 
in the Report of the Investigation Committee. 

When the United States Army is called upon to protect the 
State against “domestic violence,” the military forces act in aid of 
the State authorities to the extent that the purpose is to reestablish 
the civil authorities; but the military forces of the United States 
are not under the command of the State authorities, but of the 
military officers, under the President. To this extent it is an inde- 
pendent force, operating under the order of the President to per- 
form the guaranty imposed upon the United States by the Con- 
stitution.'^ 

Thus the troops were in Idaho to aid the state government, 
but the number of troops to be used, the method of their use 
and their government depended alone upon the wish of the 
commander of the troops, and in last resort upon the President. 

The Governor was forced to depend altogether upon the 
federal troops because he received little aid from the state and 
county officials. On the very day the Bunker Hill concentrator 
was blown up, the sheriff of Shoshone County assured the 
Governor that he could handle the situation without outside 

® See syllabus of Report of Imestigation Committee, pp i, 2. 

Ibid., p. 2. 
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aid.® Later the sheriff, after a full hearing, was removed from 
oflSce, and in the opinion of the court he was not only in- 
different to the crimes that were taking place within his county, 
but was even an aider and abettor of them. The Report of 
the Committee on Military Affairs, showing the results of the 
investigation, stated: “The military force in Shoshone County, 
under command of General Merriam, was used strictly in aid 
of the civil authorities. The sheriff and other county officials 
were in collusion with the rioters, and therefore civil authority 
could not be enforced,”® all of which proved that the courts 
might be open, that the sheriff and his officers might still be 
in office, and yet that there might still be an insurrection of 
such an extent to make martial law necessary. 

The number of men arrested and placed in detention camps 
amounted to nearly seven hundred. It was then impossible to 
try these men by civil courts, and the authorities did not wish 
to resort to punitive martial law. The prisoners therefore were 
held in detention until the civil courts could function in the 
right manner. Naturally, many of the men claimed that they 
were deprived of their personal rights guaranteed by the 
Federal Constitution, and they therefore applied to the civil 
courts for writs of habeas corpus. 

The question whether the writ of habeas corpus was sus- 
pended arose. It was decided that the Governor by his declara- 
tion had not suspended the writ. The Governor himself stated 
that he had not suspended the writ and that, moreover, he 
did not have power to do so.^® The opinion of the Investiga- 
tion Committee was that “neither the governor nor any other 
authority had any right to suspend the writ and that no at- 
tempt was made to do so.” Here was a case of martial law 
with no suspension of the writ. How could such an event 
occur and at the same time the use of martial law be effective .f* 
The civil courts solved this problem by refusing to issue any 
writs. The position of the court was questioned and later was 
passed upon by the Supreme Court of Idaho in the case of 
In re Boyle}^ 

®Tcxt of the telegram from the sheriff to the Governor in p. 13. 

^ Ibid,, p, 2T Ibid,, p. 67. re Boyle, S Idaho 609 (1899). 
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In this case an application for a writ of habeas corpus was 
denied on the ground that the Governor was correct in his 
use of martial law in putting down insurrection, and that it 
was incorrect to say that the action of the executive, under 
such circumstances, was negated and set at naught by the 
judiciary/^ The fact that the Governor had issued the procla- 
mation was enough, and the court did not think that its duty 
was to inquire into the truth or falsity of the statements made 
in the declaration. The court held: 

The action of the governor in declaring Shoshone County to 
be in a state of insurrection and rebellion, and his action in calling 
to his aid the military forces of the United States for the purpose 
of restoring good order and the supremacy of the law, has the 
effect to put into force, to a limited extent, martial law in said 
county. Such action is not in violation of the constitution, but in 
harmony with it, being necessary for the preservation of the govern- 
ment. In such case the government may, like an individual acting in 
self-defense, take those steps necessary to preserve its existence. . . 

The court said that, all the actions of the Governor being 
necessary and lawful, there should be no interference by the 
court in carrying out martial law. Therefore the writ was not 
granted. In this way the benefits of the suspension of the writ 
were accomplished without any direct suspension of the writ 
itself. The court, however, went further: 

We are of the opinion that whenever, for the purpose of putting 
down insurrection or rebellion, the exigencies of the case demanded 
for the successful accomplishment of this end in view, it is entirely 
competent for the executive or for the military ofhcer in command, 
if there be such, either to suspend the writ or disregard it, if 
issued.^^ 

This opinion did not agree with the decision reached by 
the Investigation Committee; nevertheless, it was good law. 
Really the reason why the writ of habeas corpus was not sus- 
pended was that there was no necessity for such suspension. 
But it could have been suspended, by the above case, if it had 

Ibid., p. 612. p. 61 1. 
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become necessary. So, regardless of whether all prisoners were 
refused a grant of the writ by the court, or whether recogni- 
tion of the writ was refused by the military authorities when 
it was granted, the same end was accomplished. 

An interesting possibility in any use of martial law was 
disclosed soon after the troops were stationed in the county. 
A few days after the appearance of the troops, rioting and 
disturbances ceased. As a result, the miners claimed that the 
Governor’s proclamation of martial law was unjust and un- 
necessary and that now the county was everywhere quiet and 
peaceful. The people in authority in the state maintained that 
it was the presence of the troops alone that kept order, and 
the very statement of the miners that the insurrection was 
over showed with what efficacy the troops had been used. The 
only decision that could be reached concerning the continu- 
ance of martial law and the justification of its use, came from 
a close scrutiny of facts and conditions. Then only could the 
withdrawal of troops be effected so as neither to enrage the 
citizens nor to endanger the purpose for which they were used. 
An editorial in T he Outloo\, which discussed the use of mar- 
tial law in Idaho, stated: “The question whether the Federal 
troops should be withdrawn is one to be settled, not by partisan 
interests, but by the fundamental principle on which our insti- 
tutions rest. This principle, as embodied in our Constitution, 
is individual self-government . . . except when the interests 
of the Nation are imperiled.”^® This is, no doubt, a good gen- 
eral rule. The difficulty lies in its application. 

The Ex parte Milligan case stated that martial rule could 
never exist where the courts were open and in the proper and 
unobstructed exercise of their jurisdiction. The use of martial 
law in Idaho was either contrary to this decision or else the 
Idaho case interpreted the case as meaning that the 

courts must not only be open but must also have an unob- 
structed exercise of their jurisdiction if martial law was not 
to be instituted. The last statement appears to be true. 

There was at that time a tendency to break down the Milli- 

“Shall Martial Law Coatinue?” Oz^//oo.^/LXIV (April 14, 1900), 846. 
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gan decision and at the same time to bring forward a new 
mode of martial law. The new development was the use of 
troops under martial law but acting in co-operation with the 
civil authorities and civil courts. The beginning of this de- 
velopment was evident in the Idaho case, for martial law was 
not used there in a punitive sense. No person was tried by 
court-martial, and yet, according to the Governor’s proclama- 
tion and the In re Boyle decision, martial law was in force. 

The Committee of Investigation reported that “Martial law 
and the administration of justice by civil courts can proceed 
side by side in a community which is in a state of insurrection 
and riot when the courts cannot perform their proper functions 
without military protection.”^® 

There was a growing demand that in cases like this, where 
the courts were open but intimidated, where the mandates of 
the court would not have been obeyed if issued, martial law 
should not depend on whether the courts were open, but on 
whether the courts functioned in the proper manner. Some- 
times all that the courts needed was support. Sometimes the 
courts had reached so degenerate a condition that they had to 
be reconstructed. In both cases, martial law was the remedy. 
The use of martial law in Idaho was to restore order and to 
support the courts. It was claimed that without the protection 
and the influence of martial law intimidation of witnesses 
would have rendered all prosecution impossible and that the 
courts would have been made useless. This kind of martial 
law has been given various names; the most common are pre- 
ventive martial law and qualified martial law. Qualified mar- 
tial law is the use of martial law in civil disturbances not ex- 
tending over a long period of time. It is a means of preserv- 
ing order, while at the same time avoiding direct and gross 
interference with the private rights of each citizen. The use 
of qualified martial law has been due to the unwillingness of 
governmental authorities to use punitive methods in industrial 
disputes. 

Report of Investigation Committee, -z. 
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MARTIAL LAW IN PENNSYLVANIA IN I 9 O 2 

The anthracite miners’ strike in Pennsylvania in 1902 was 
one of the most serious of many labor troubles that had oc- 
curred in America. The repercussion was enormous in extent 
and affected, directly or indirectly, nearly every person in the 
United States. Nearly fifty thousand men quit work. As the 
supply of anthracite became greatly limited, and in many cases 
exhausted, the full realization of what such a strike might lead 
to was felt by all people. Thanks to the efforts of President 
Theodore Roosevelt, the strike was settled by arbitration and 
the industries of the United States soon returned to normal 
conditions. With such a large number of men out of employ- 
ment and with the strike continuing for so great a time, one 
would expect serious rioting and the necessity for not only state 
but also federal troops. The Pennsylvania troops, however, 
handled the whole affair without outside aid, and in a much 
better manner than did the troops employed in the Colorado 
and Idaho labor troubles. 

The strike commenced about May 12, 1902, and eventually 
extended over seven Pennsylvania counties including nearly all 
the anthracite coal region. The United Mine Workers of 
America was the labor organization behind the strike. The 
union stated that it was against violence of any kind, and its 
president, John Mitchell, used his influence to keep the miners 
within lawful bounds. But riots occurred in which people 
were killed and property was destroyed. The civil authorities 
became unable to preserve order, and asked the Governor for 
aid. At first the Governor called out a part of the militia 
as an aid to the civil authorities. Disorder, however, continued, 
and the “warfare” seemed to grow rather than diminish. The 
Governor was then forced to call out an entire division of 
the National Guard to keep tlie peace and to protect lives and 
property. At the same time he issued the following general 
order; 

In certain portions of the counties of Luzerne, Schuylkill, Carbon, 
Lackawanna, Susquehanna, Northumberland and Columbia, tumult 
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and riot frequently occur and mob law reigns. Men who desire to 
work have been beaten and driven away and their families threat- 
ened. Railroad trains have been delayed and stoned, and tracks 
torn up. The civil authorities are unable to maintain order and 
have called upon the Governor and the Commander-in-Chief of 
the National Guard for troops. The situation grows more serious 
each day. The territory involved is so extensive that the troops now 
on duty are insufficient to prevent all disorder. The presence of 
the entire Division, National Guard of Pennsylvania, is necessary 
in these counties to maintain the public peace. The Major General 
commanding will place the entire Division on duty, distributing 
them in such localities as will render them most effective for pre- 
serving the public peace. As tumults, riots, mobs and disorder 
usually occur when men attempt to work in and about the coal 
mines, he will see that all men who desire to work, and their 
families, have ample protection. He will protect all trains and other 
property from unlawful interference, will arrest all persons engag- 
ing in acts of violence and intimidation, and hold them under 
guard until their release will not endanger the public peace, and 
will see that threats, intimidations, assaults and all acts of violence 
cease at once. The public peace and good order will be preserved 
upon all occasions and throughout the several counties, and no in- 
terference whatsoever will be , permitted with officers and men in 
the discharge of their duties under this order. The dignity and 
authority of the State must be maintained, and her power to sup- 
press all lawlessness within her borders asserted.^'’*' 

The exact force of this general order is hard to determine. 
Was it a proclamation of martial law, or was it just an order 
for the troops to support the civil authorities without any ref- 
erence to martial law? Doubt was expressed upon this point, 
and, fortunately, the question came before the Supreme Court 
of Pennsylvania in the case of Commonwealth y. ShortulL The 
court held: 

The issue of General Order No. 39 by the governor was a declaration 
of qualified martial law, in the affected districts. In so characteriz- 
ing it we are not unmindful of the eminent authorities who have 
declared that martial law cannot exist in England or the United 

General Order No, jg of Governor of Pennsylvania, /902. Report of Attorney- 
General of Pennsylvania, 2goj-04, pp. . 383-384. 
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States at all, or at least, according to the most moderate advocates o£ 
that view, not in time of peace.^® 

Since the use of troops in Pennsylvania was similar to that 
in the Idaho case, it will be necessary to discuss and to develop 
only the new points, and the added significance that was given 
to martial law by its use in this instance. The case that arose 
at this time concerned Arthur Wadsworth, a private in the 
national guard. The decision substantiates the doctrine con- 
cerning the governor’s power that was started in the In re Boyle 
decision. It also gives the first comprehensive definition of the 
term “qualified martial law.” The last point made clear by 
the decision was the status of the soldiers in the militia with 
respect to civil law. The facts of the case are as follows: Wads- 
worth was a member of the national guard; he was placed on 
guard duty with instructions to shoot all persons who refused 
to halt on his command. An incident arose when a man re- 
fused to halt, and Wadsworth shot and instantly killed him. 
Great excitement resulted, and the whole neighborhood was 
aroused. The coroner’s jury advised the district attorney to 
proceed against the soldier for killing the man. A warrant was 
sworn out against Wadsworth; Shortall, a constable and also 
the defendant in the case, tried to arrest him. The officer in 
command, acting on advice from the attorney-general of the 
state, refused permission to the constable to serve the warrant. 
The next step was to obtain a writ of habeas corpus directing 
the military officer to deliver the soldier to the civil authori- 
ties. The officer refused to obey the writ. Truce was tlien de- 
clared between the civil and military authorities, but a month 
later, when the troops were mustered out in Pittsburgh, Wads- 
worth was arrested by the civil authorities. The case was ap- 
pealed to the Supreme Court of the state. The decision of the 
court was awaited with great expectation; it was hoped that 
it would give information upon the use of martial law and 
the power of the Governor in times of disorder. 

The opinion of the court was that the Governor, as the 
Commander-in-Chief of the Militia, had the power to declare 

^'^Commonwealth v, Shortall, 20S Pa. State Reports 165 (1903), p. 169. 
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martial law and, to, call out the troops. Moreover, according 
to the court, he was, the person who had decided when this 
was to be done. Qualified martial law was established by the 
general order of the Governor. 

Order 39 was as said a declaration of qualified martial law. 
Qualified in that it was put in force only as to the preservation of 
the public peace and order, not for the ascertainment or vindica- 
tion of private rights, or the other ordinary functions of govern- 
ment. For these the courts and other agencies of the law were still 
open and no exigency required interference with their functions. 
But within its necessary field, and for the accomplishment of its 
intended purpose it was martial law with all its powers. The gov- 
ernment has and must have this power or perish. And it must be 
real power, sufScient and effective for its ends, the enforcement of 
law, the peace and security of the community as to life and 
property.^^ 

The reason given by the court for this new form of martial 
law was that it was better suited for minor insurrections than 
punitive martial law. In the words of the court: 

It is not unfrequently stated that the community must be either 
in a state of peace or of war, as there is no intermediate state. But 
from the point of view now under consideration this is an error. 
There may be peace for all the ordinary purposes of life and yet a 
state of disorder, violence and danger in special directions, which 
though not technically war, has in its limited field the same effect, 
and if important enough to call for martial law for suppression, is 
not distinguishable, so far as the powers of the commanding officer 
are concerned, from actual war. The condition in fact exists, and 
the law must recognize it, no matter how opinions may differ as 
to what it should be most correctly called. When the civil au- 
thority, though in existence and operation for some purposes, is 
yet unable to preserve the public order and resorts to military aid, 
this necessarily means the supremacy of actual force, the demonstra- 
tion of the strong hand usually held in reserve and operating only 
by its moral influence.*® 

The court made clear that troops can be used in civil dis- 
turbances without recourse to martial law. The simple calling 

pp. 170- 17 1. 171. 
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out of the troops does not necessarily mean that martial law 
has been declared, for these troops may act in subordination 
to the county officials. Justice Mitchell stated that if 

The sheriff finds his power inadequate, he calls upon the larger 
power of the state to aid with the military. The sheriff may retain 
the command, for he is the highest executive officer of the county, 
and if he does so, ordinarily the military must act in subordination 
to him. But if the situation goes beyond county control, and re- 
quires the full power of the state, the governor intervenes as the 
supreme executive and he or his military representative becomes 
the superior and commanding officer. 

The lesson taught by this use of martial law is that the 
executive should be more explicit in his proclamation. He 
should state the type of martial law that he is declaring and 
outline the duties and powers of the military. When the proc- 
lamation is couched in ambiguous terms, not only is the mili- 
tary force uncertain concerning their powers, but the courts 
have difficulty in determining the exact nature of the martial 
law being used. If it should become necessary to alter the type 
of martial law, subsequent proclamations could be issued. 
Certainly much confusion and misunderstanding could have 
been avoided in this case and in many others if the executive 
had taken time to make his proclamation more explicit. 

MARTIAL LAW IN COLORADO IN I903-I9O4 

“Since Fort Sumter was fired on nothing more ominous has 
happened in the United States than is now taking place in 
Colorado.”^" Such was the view of G. W. Gladden with re- 
spect to the labor trouble that occurred in Colorado in 1903- 
1904. The parties to the struggle were the railroad, smelting, 
and mining interests on the one hand, and the Western Fed- 
eration of Miners on the other. The main strike was a sympa- 
thetic strike, for the miners themselves did not have any special 
grievances. Nevertheless, the contest between these two groups 

Ibid. 

For an account of the struggle :see Documents, 58th Cong., 3d Sess., 

Vol. 3, No. 122, pp. 31 if. 
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resulted in pitched battles, wholesale arrests and deportations, 
martial law, and all the tragedies and suffering of a real war. 

The seats of the disturbances were the Cripple Creek and 
the Telluride mining sections, the richest of the state. The 
union was particularly strong in these localities, for it had 
been victorious in previous encounters with the mine owners. 

There were several reasons for the strike. In the first place, 
the strikers wanted every miner a union man. Another reason 
which was made much of by the miners was, indeed, one of the 
worst instances of political negligence. For the benefit of the 
miners in Colorado an eight-hour-day law had been passed. 
Since the Supreme Court of the state held this law unconsti- 
tutional, a constitutional amendment was proposed to make 
the eight-hour day legal. A legislature, whose expressed pur- 
pose was to pass the amendment, was elected by a substantial 
majority. When the legislature which was to pass this measure 
convened, for some unknown reason it failed to ratify the 
amendment.^® The miners claimed that it was the influence 
of the mine owners. The operators, however, put the eight- 
hour day into effect in the mines. This measure did not extend 
to the men m the smelters. The smelter-men, thereupon, 
struck; the miners, to aid them, called a sympathetic strike. 
In such a manner did the strike begin. 

Governor Peabody of Colorado, by his use of the militia, 
made a difference between the use of the militia as an aid to 
civil authorities and as a body of troops acting in the place 
of the civil authorities. In the former instance there was to 
be no use of martial law, while in the second, martial law was 
the crux of the whole situation. An illustration of the first 
type occurred in September, 1903, when the Governor or- 
dered the militia to Cripple Creek and said in the order that 
the purpose of the troops was to prevent a threatened insur- 
rection.^'* When the civil and military bodies clashed over the 
arrest of prisoners, the Governor said: 

the account of the alleged facts in an editorial, “The Situation in Colo* 
rado,” T/ie Independent, LVI (June i6, 1904), 1396. 

Executive Order of Sept. 4, 1903 {Senate Documents, 58th Cong., 3d Sess.. 
Voi. 3, No. 122, p. 176). 
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, . ..you may be certain of'one thing, and that is that no prisoner 
wiil be taken from the sheriff of Teller County, and l am inclined 
to think that no further attempt will be made. 

Martial law has not been established in Cripple Creek, and it 
will not be. Under this condition, all that General Bell is supposed 
to do is to assist the civil authorities in preserving peace and order. 

This statement was not considered by the civil courts and by 
the state authorities to be an authorization of martial law, and 
no interference with the writ of habeas corpus was permitted. 

In Telluride, however, conditions grew steadily worse. An 
army officer,^® sent on a tour of investigation by President 
Roosevelt, called it plain insurrection. The Governor then 
issued a proclamation explaining that a condition existed in 
said county that bordered on absolute insurrection and rebel- 
lion.^'^ The Governor’s declaration was considered by state 
officers to be a proclamation of qualified martial law.^® Martial 
law was also declared in the Cripple Creek section in Decem- 
ber, 1903. 

When interviewed concerning the Governor’s proclamation, 
General Bell, who was the commanding officer in charge, 
observed: 

It was the only thing left for the governor to do. The situation 
in Cripple Creek is mighty critical and the only way to put a stop 
to this continued crime is to put the district under the rule of 
the military, 

**Martial law, then, exists?” inquired the reporter. 

“To be sure,” was the answer. “The military will have sole 
charge of everything and those whom the military think ought to 
be arrested will be landed in the ‘bull pen.’ If an order is issued 
to arrest all Socialists, they will be landed in the pen.” 

“How about Presbyterians?” inquired the reporter. 

“Theyll be thrown in, too, if an order is issued,” was the reply. 

Interview with Governor Peabody as reported by the Roc\y Mountain News, 
Denver {Senate Documents, 58th Cong., 3d Sess,, Voi. 3, No. 122, p. 181). 

General John C. Bates. 

®^See proclamation of martial law, in San Miguel County, Jan. 3, 1904 {ibid,, 
p. 19B). 

When Governor Peabody withdrew his proclamation, he said, “[Let] further 
application of military authority be suspended*’ {ibid., p. 223). 
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“The military is the whole works at Cripple Creek now, and it is 
for us to say who is to be under arrest.”'® 

Martial law, however, was never carried to its full extent 
during this strike; it was used to about the same degree of 
severity as in the Coeur d’Alenes. No person was tried out- 
side the civil courts, although the writ of habeas corpus was 
suspended. 

The newspapers, especially those outside the state, con- 
demned the use of martial law as carried on in Colorado. Pub- 
lic opinion in this case was with the strikers. The special cause 
of this support was the “deportations.” Instead of waiting for 
trouble and then putting the person in jail, or of jailing men 
on suspicion, it was the custom, whenever a situation became 
critical, to deport all suspicious persons from the state. The 
Independent tkou^t that this measure of the state government 
was too severe and that 

Force had been used without dignity and sometimes without 
justice or decency. The use of force was undoubtedly required, 
but it was possible so to employ it that the course of the authorities 
would inspire and deserve the respect of disinterested and civilized 
persons in other States. The acts of the Governor and his officers 
have too often suggested despotism and tyranny.*® 

It was not the use of martial law that was condemned, but 
the arbitrary use of power by the Governor and his officers. 
However, as long as there was reasonable doubt as to the neces- 
sity of the Governor’s actions, it was practically certain that 
his actions would be upheld. Governor Peabody’s course was 
condemned by the unions and by many reporters from out of 
the state, yet the support he received from the conservative 
press and the businessmen in the state was enough to save 
him. A contemporary writer stated: “The business community 
of Colorado has supported the Governor in all or nearly all 

Interview with General Bell {ibid., 209). 

“The Situation in Colorado/' The Independent, INI (June i6, 1904), 1397. 
Sec also William E. Walling, “The Labor ‘Rebellion* in Colorado/' The Independent, 
LVII (Aug. 18, 1904), 376, and the opinion of Henry George, Jr., quoted in an edi- 
torial, “The Breaking-Down of Democratic Government in an American Common- 
wealth/* The Arena, XXXII (Aug., 1904), 188. 
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his acts. It must share the praise or blame for what has been 
done. Governor Peabody could never have done what he has 
done without the support of the business element.”®^ 

An interesting case that arose out of the Colorado situation 
was that of In re Moyer . Moyer was arrested by the civil 
authorities for desecration of the flag. He was released on bond, 
pending his trial. During this time he was arrested by the 
military authorities who refused to give him up to the civil 
power. The military officers claimed that he was arrested under 
express orders of the governor and that they were forced to 
disregard a writ issued by the civil court. The officers were 
ordered by Judge Stevens to be fined and jailed for contempt 
of court in disregarding the writ. A writ of supersedeas was 
granted to these two officers against the ruling of Judge Stevens 
while the Supreme Court was determining whether they were 
justified in disregarding the writ. The decision of the court 
did not go into the question of whether the governor had the 
power to declare martial law and suspend the writ, but held 
that Moyer, who was the head of the Western Federation of 
Miners, was lawfully arrested by the military authorities while 
the work of suppressing the insurrection was in progress. 
Therefore the military officers were justified in disregarding 
the writ. 

The court believed: 

Laws must be given a reasonable construction which, so far 
as possible, will enable the end thereby sought to be attained. So 
with the constitution. It must be given that construction of which 
it is susceptible which will tend to maintain and preserve the gov- 
ernment of which it is the foundation, and protect the citizens of 
the state in the enjoyment of their inalienable rights. In suppressing 
an insurrection it has been many times determined that the military 
may resort to extreme force as against armed and riotous resistance, 
even to the extent of taking the life of the rioters. ... If, then, the 
military may resort to the extreme of taking human life in order 
to suppress insurrection, it is impossible to imagine upon what 
hypothesis it can be successfully claimed that the milder means of 

’^From W. E. Walling, op. cit., p. 376. “/n re Moyer, 35 Colo. 159 (1905). 
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seizing the persons o£ those participapng in the insurrection or 
aiding and abetting it may not be resorted to. This is but a lawful 
means to the end to be accomplished. . . . Certainly such olScials 
would be justified in arresting the rioters and placing them in jail 
without warranty and detaining them until the riot was sup- 
pressed.^^ • 

The American Law Review commented on this decision: 

The only substantial question for the consideration of lawyers 
which we see in the decision of the Supreme Court of Colorado is^ 
Who is the final judge of the question whether an insurrection 
exists such as demands the exercise of the extraordinary measures 
which the Governor of Colorado has adopted? We believe that the 
decision of the Supreme Court of Colorado to the effect that the 
decision of that question rests with the Governor of the State, is 
right, ^ — technically right, substantially right, profoundly right. The 
final decision of every question must rest somewhere. The Constitu- 
tion and the laws of Colorado have committed this decision to the 
Governor. . , , It is a political question, and the responsibility of 
finally deciding political questions rests with the political depart- 
ment of the government and not with the judiciary.®^ 

Moyer was not satisfied with this decision. He claimed 
that he was imprisoned without due process of law and that 
the privileges granted to him by the Fourteenth Amendment 
had been violated. He took his case to the Federal Circuit 
Court and finally to the Supreme Court of the United States. 
The Circuit Court found no abuse of power and no violation 
of the prohibitions of the Fourteenth Amendment.^^ 

When the case reached the Supreme Court, Justice Holmes 
gave the opinion of the Court. He said that the Governor’s 
declaration that a state of war existed was conclusive of that 
fact and that such a question was not entered into by the Court. 
Since the power was given to him to suppress revolts, he might 
do so as he thought best. His power of calling out the troops 
meant 

Ibid., pp. 166-167. 

“The Colorado Labor War,” American Law Review, XXXVIII (July-Aug., 
1904), 572. 

Moyer v, Peabody, 148 Fed. 870 (1906). 
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. , that he shall make the ordinary use of the soldiers to that 

end; that he may kill persons who resist, and, of course, that he 
may use the milder measure of seizing the bodies of those whom 
he considers to stand in the way of restoring peace. Such arrests 
are not necessarily for punishment, but are by way of precaution 
to prevent the exercise of hostile power. So long as such arrests are 
made in good faith and in the honest belief that they are needed 
in order to head the insurrection off, the Governor is the final 
judge and cannot be subjected to an action after he is out of office 
on the ground that he had no reasonable ground for his belief. If 
we suppose a Governor with a very long term of office, it may be 
that a case could be imagined in which the length of the imprison- 
ment would raise a different question. But there is nothing in the 
duration of the plaintiffs detention or in the allegations of the 
complaint that would warrant submitting the judgment of the 
Governor to a revision by a jury.^® 

Public danger warrants the substitution of executive for judicial 
process; and the ordinary rights of individuals must yield to what 
the executive honestly deems the necessities of a critical moment.^ ^ 

Since it was the first case concerning martial law to reach 
the Supreme Court since the Milligan decision, it was hoped 
that a full exposition of the use and extent of martial law 
would be given. This decision, while upholding the use of 
martial law in the case before the Court, did not make clear 
any hard and fast rule concerning its exercise. It did state, 
however, that the governor could declare martial law in time 
of insurrection and that he was the sole judge of its use and 
extent. It is thus a substantiation of the Boyle and Moyer 
decisions. 

In conclusion, it is unnecessary to comment upon the im- 
portance of these three uses of martial law. They supplement 
the Luther v. decision, and, as the use of martial law 

by the state governments increases, so does their importance. 

The use of qualified martial law and its sanction by the 
different courts are a most important development. Its use 
closely resembles the use of troops in England under the Riot 
Act, but the American courts prefer to call it qualified martial 

Moyer v. Peabody, 212 U. S. 78 (i 909 )» PP- ^'^5- Ibid,, p. 79. 
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law. It simply means that troops can keep citizens in detention 
without regard to writs of habeas corpus or any interference 
from the civil forces. This detention may continue until the 
disturbance is over and the civil courts are again functioning 
in the proper manner. 

With respect to the governor’s power, all of the cases 
studied in this chapter have recognized his authority to insti- 
tute martial law, to call out the forces, and to issue his procla- 
mation whenever he thinks necessary. It is a political question 
and therefore belongs to the executive branch of the gov- 
ernment. 

In the Idaho case a new way of overcoming the conflict of 
martial law and the writ of habeas corpus was found. This 
method was for the civil courts not to grant any writs, and no 
question of whether the suspension of the writ was a legisla- 
tive or an executive question would thus ever arise. The court 
justified its failure to grant a writ on the ground that the 
governor had proclaimed martial law and that this proclama- 
tion was conclusive upon the court. The detention of these 
men was considered by the court as a means of enforcing 
martial law. 

The substantiation of the Governor’s power by the Supreme 
Court vsx Moyer v. Peabody made the doctrine of the power of 
the governor apply to all the states. In this way a general rule 
was secured that could apply to the executives of the different 
states. 

With the recognition of qualified martial law and the im- 
portance and power of the governor, martial law started upon 
a new line of development which extends to the present day. 



Chapter VI 


THE USE OF PUNITIVE MARTIAL LAW 
IN WEST VIRGINIA 

THE ESTABLISHMENT OF MARTIAL LAW COURTS 

In THE HISTORY of the United States, martial law has never 
been used on so broad a scale, in so drastic a manner, nor upon 
such sweeping principles as in West Virginia in 1912-1913 dur- 
ing the Paint Creek trouble. Here the climax of the use by 
the state of its power to declare and to carry into effect martial 
law was reached. In other words, it was absolute martial law 
with all its force. Its use in this manner occasioned strenuous 
objections, not only from the participants in the strike, but also 
from the newspapers, the people outside the state, and to a 
great extent from the public in general. Many articles appeared 
in newspapers and magazines concerning its use; investigations 
were made by the State of West Virginia and by the United 
States Senate; decisions were rendered by the Supreme Court 
of West Virginia; and, all in all, it resulted in the most com- 
prehensive discussion concerning the use of martial law and 
the manner of its exercise that has ever occurred in the history 
of the United States. 

The controversy that resulted in the use of martial law was 
between mine operators and miners, and arose over attempts 
to organize labor. It lasted for about a year; its actual cost to 
the miners, operators, and state was nearly five million dollars.^ 
The whole history of the disturbance reads like an account of 
open civil war. Pitched battles were fought, men were killed, 
and campaigns were entered upon, as if war had actually been 
declared. Martial law was used on three separate occasions, 
and it was not until the resources of the state were near exhaus- 
tion that the strike was settled and peace declared. 

^ *Teace in West Virginia,” The Survey, XXK (Sept. 13, 1913), 709. The esti- 
mate is made on the basis of an examination made by the “Coal Age.” 
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The Kanawha field, the location of the strike, was in the 
heart of West Virginia only a few miles from Charleston, the 
capital. The union had succeeded in organizing some of the 
mines upon Paint Creek, which was a division of the Kanawha 
field, but in other sections such as Cabin Creek it had failed. 
Early in the year 1912 the miners made demands upon the 
operators for higher wages, shorter hours, and better working 
conditions. Agreements were reached, and strikes were averted 
except in the unionized mines on Paint Creek. Here a strike 
was called, and both sides prepared for a long drawn-out fight. 

Preparation for a strike in West Virginia at that time con- 
sisted of importing all the machine guns, rifles, and ammuni- 
tion that could be obtained. Union agitators, scenting trouble, 
began to make their appearance. The operators, on the other 
hand, began to import mine guards whom the miners detested. 
As a result of the efforts of the agitators, the Cabin Creek sec- 
tion also declared a strike, and violence at once occurred. The 
sheriff, unable to restore order, called on the Governor for aid. 
Part of the militia was immediately sent into the district, and 
later the entire state militia was called out for active service in 
the Paint Creek section. Martial law was declared by the Gov- 
ernor on three distinct occasions, and troops remained in the 
strike zone long after the proclamations of martial law had 
been revoked. 

On account of the serious nature of the dispute and of the 
methods used by the state government to control the situation, 
investigations were ordered not only by the Governor but also 
by the United States Senate. The purpose of the Senate investi- 
gation, according to Senator Martine, was “. . . to get the facts, 
with the hope that we may let God’s sunlight in, and that you 
may all, as a Commonwealth, be better, and the country, as a 
whole, be better by that which may be portrayed.”^ The state 
authorities objected to the Senate investigation because they 
considered the question whether the state had overstepped its 

® Senator Martine, Senate Hearings on Conditions in the Paint Cree\ District of 
West Virginia^ pursiuint to Senate Resolution No. 63d Cong., ist Sess,, I, 174 
(hereinafter cited as Hearings). 
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power one for the Supreme Court to decide, and not the United 
States Senate. 

The Investigation Committee, a subcommittee of the Com- 
mittee on Education and Labor of the Senate, consisted of 
Senators Shields, Martine, Kenyon, Borah, and Swanson, the 
last of whom was the chairman of the Committee. The Com- 
mittee purposed to investigate peonage, the importation of fire- 
arms, interference with the mails, the disregard of the immi- 
gration laws, unlawful combinations, and, most important, to 
investigate and report all the facts and circumstances relating 
to the charge that citizens of the United States have been ar- 
rested, tried, and convicted contrary to or in violation of the 
Constitution or the laws of the United States.® The results of 
the investigation have been utilized in the ensuing narrative. 

On September i, 1912, the Governor issued the following 
proclamation: 

Whereas great public danger to life and property has for some 
time past and now exists, ... unlawful assemblages of armed per- 
sons have congregated. .. . 

Whereas said sheriff commanded the said persons unlawfully 
assembled to disperse . . . remained in armed resistance to the en- 
forcement of the laws by the civil officers ... etc. Now, therefore. 

I, William E. Glasscock, governor of the State of West Virginia, 
and as such governor ex officio commander in chief of the military 
forces of the State, in view of the foregoing, and in order to execute 
the laws, and to protect the public peace, lives, and property of quiet 
and orderly citizens, by virtue of the Constitution and laws of the 
State, do hereby declare and proclaim a state of war to exist in the 
district of Cabin Creek, in the county of Kanawha and State of 
West Virginia. . . . 

And I do hereby further declare and proclaim that said territory 
is and shall remain under martial law until the necessity therefor 
ceases to exist.'* 

The real purpose of the declaration of martial law was to 
restore peace by ridding the strike zone of the mine guards, 

® Senate Resolution, No. 37, 63d Cong., lat Sess., Congressional Record, L, 
Parti, p, 164, April 12, 1913. 

^ Proclamation of Sept. 2, 1912 (stt Hearings, I, 78). 
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'who were the actual cause of the violence and whom the miners 
'hated intensely. When Governor Glasscock was called before 
the Investigation Commit tee, the following point was raised: 

Sen, Borah: “Right there, as I understand, you declare martial 
law in that district in order to enable you, as governor of this State, 
to get those mine guards out of the territory and to prevent them 
from exercising police powers, which they had no right to exercise,” 

Gov, Glasscock: “That was one of the reasons.” 

Sen. Borah: “Was not that the controlling reason for your decla- 
Tation?” 

Governor Glasscock: “I expect, Senator Borah, it did have more 
influence with me than any other.”^ 

Peace was not restored under martial law until a military 
court was established, the mine guards removed, and the mine 
operators and miners disarmed. The last was no small under- 
taking, for the militia obtained from both sides between i,8oo 
and 1,900 guns, about 450 revolvers, 6 machine guns, and 
about 175,000 rounds of ammunition.® 

Martial law was revoked in October, but was again called 
into use when the operators attempted to import strikebreakers. 
When peace was again restored, Governor Glasscock did not 
publicly announce that martial law had been discontinued. 
Before the Investigation Committee he explained bis actions 
thus: 

. . . for the reason that if those people up there believed there was 
martial law I would be able to maintain peace and order without 
anything further, and we had peace then from the time that was 
lifted until about the 7th of February. . . . I thought I was justified 
in evading the question and not answering the question directly, 
because I could keep peace up there by simply leaving the impres- 
sion upon the minds of these people that there was martial law 
when there was no martial law; that I was doing a service and 
justified in that much deception^ 

The third intervention with martial law was similar in 
detail to the two previous instances: military courts were again 
established, and also the absolute type of martial law was used. 

p. 377. “The estimate of Governor Glasscock {ibid., p. 393). 

Ibid., p. 396. 
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At the very beginning of a discussion of this use of martial 
law it is necessary to see just what limitations are placed upon 
its use by the West Virginia Constitution, or whether its use 
is permitted at all. Article i, Section 3 of the Constitution of 
West Virginia states: “The provisions of the Constitution of 
the United States, and of this State, are operative alike in a 
period of war as in time of peace, and any departure therefrom 
or violation thereof, under the plea of necessity, or any other 
plea, is subversive of good government, and tends to anarchy 
and despotism.” 

Article 3, Section 4, reads: 

The privilege of the writ of habeas corpus shall not be sus- 
pended. No person shall be held to answer for treason, felony, or 
other crime, not cognizable by a justice, unless on presentment or 
indictment of a grand jury. 

Article 3, Section 12, reads: 

The military shall be subordinate to the civil power; and no 
citizen, unless engaged in the military service of the State, shall be 
tried or punished by any military court for any offense that is cog- 
nizable by the civil courts of the State. 

On the other hand, the Constitution stipulates that “The 
Chief Executive power shall be vested in the Governor, who 
shall take care that the laws be faithfully executed”;® and Sec- 
tion 12 states: “The Governor shall be Commander-in-Chief 
of the military forces of the State, and may call out the same 
to execute the laws, suppress insurrection and repel invasion.” 

Section 1230 of the Code of West Virginia further provides 
that 

When any portion of the military forces of this State shall be 
on duty — in time of war, insurrection [or] invasion — the rules and 
articles of war and the general regulations for the government of 
the army of the United States shall be considered in force and re- 
garded a part of this article. ... In the event of invasion, insurrec- 
tion, rebellion or riot, the governor may in his discretion declare a 

® Art. 7, Sec. 5, Co^istitiition of West Virginia. 



WHEN CIVIL LAW FAILS 


90 

State o£ war in the towns, cities, districts or counties where such 
disturbances exist. 

In discussing the question of the influence of the Constitu- 
tion upon the use of martial law Senator Borah stated : “I have 
not any doubt about the power of the governor to declare mar- 
tial law. But what he may do after martial law is declared is 
another question.”® The Supreme Court of West Virginia be- 
lieved not only that the governor had power to declare martial 
law, but also that he had used lawful measures to carry it 
into effect. 

STATE EX EEL. MAYS V. BROWN 

From the legal standpoint the most important phase of 
the use of martial law in West Virginia is furnished by the 
decisions which were rendered by the Supreme Court of West 
Virginia. While these cases were real cases in one sense, yet 
in another sense they were test cases, because when prisoners 
were tried before the military court, they made no defense, 
with the expectation that after sentence they would ask for a 
writ of habeas corpus, and in this way test the legality of the 
military tribunals. As one of the prisoners put the matter, 

... if we let them get away with it, then in the future wherever and 
whenever the interests of the working class and the capitalist class 
reach an acute stage, out will come the militia, the courts will be 
set aside, and the leaders railroaded to the military bull-pens, and 
thence to the penitentiaries. Here lies the great danger. 

This case can not now be settled until it has reached the bar of 
the nation’s conscience. In order to do this, the sleepy old public 
must have another victim. We boys have made up our minds to go 
to the pen; this will give the lawyers a ground to test the case before 
the Supreme Court and we will trust to our comrades to keep up 
the agitation.^® 

Actions were brought in both the federal and state courts. 
In the federal court, Judge Littlepage of the Circuit Court 
maintained that a federal judge had no right to interfere with 

^ Hearings, p, 407. 

Letter of John Brown to wife {The Literary Digest, XLVI, April 5, 1913, 
p, 756). 
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courts-martial duly organized under the laws of the state. 
Thereafter the only hope of the mipers was the Supreme Court 
of West Virginia. The three famous cases decided by this 
court were the Nance and Mays case, usually referred to as 
Staie V. Brown, In re Mary Jones, and the case of Hatfield v. 
Graham. 

The facts of the case of State s[. Brown^^ are as follows: 
Nance and Mays were sentenced to the state penitentiary by 
the military commission. They sought discharge from the war- 
den, M. L. Brown, through writs of habeas corpus duly issued 
by the Supreme Court of Appeals of West Virginia. They de- 
manded discharges from custody through “lack of authority 
in the governor to institute, in cases of insurrection, invasion 
and riot, martial law.” A further contention was that his power 
to do so extended only to the inauguration or establishment of 
a limited or qualified form of such law, subordinate to the 
civil jurisdiction. Certain provisions of the state constitution 
■were relied upon as working this restraint upon the executive 
power, among them the provisions of Sections 4 and 12 of 
Article 3, which were quoted above. A minor question was 
whether offenses committed immediately before the proclama- 
tion of martial law, but connected with the insurrection and 
operative therein, were punishable by a military commission 
acting within the period of martial occupation and rule. 

In giving the opinion of the court. Justice Poifenbager held 
that the governor of a state had the power to institute martial 
law as a necessary incident to his sovereign powers. What 
effect did the habeas corpus clause of the Constitution and the 
other measures that appeared to restrict this power of the gov- 
ernor, have upon it The opinion maintained that 

The provisions against the suspension of the writ of habeas 
corpus and trial of citizens by military courts for offenses cognizable 
by the civil court? cannot, in the nature of things, be actually 
operative in any section in which the Constitution itself and the 
functions of the courts have been ousted, set aside, or obstructed in 
their operation by an invasion, insurrection, rebellion or riot. . . . 

State V. Brown, 71 W. Va. 519 (1912)/ 
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There is no court with power to grant or enforce the writ of habeas 
within the limits of such territory. There is no court in which 
a citizen can be tried, nor any whose process can be made effective 
for any purpose. No doubt the Constitution and laws of the State 
are theoretically or potentially operative, but they are certainly not 
in actual and effective operation. The exercise of the military 
power, disregarding for the time being the constitutional provisions 
relied upon, is obviously necessary to the restoration of the eflfective- 
ness of all the provisions of the Constitution, including those who 
are said to limit and restrain that power. 

To ascertain the extent and purpose of the incorporation of these 
restrictive provisions of the Constitution, they must be read in the 
light of principles developed by governmental experience in all ages 
and countries and universally recognized at the date of the adoption 
of the Constitution and not expressly abolished or precluded from 
operation by any terms found in the instrument. ... 

The guaranties of supremacy of the civil law, trial by the civil 
courts, and the operation of the writ of habeas corpus should be read 
and interpreted so as to harmonize with the retention in the exec- 
utive and legislative departments of power necessary to maintain the 
existence of such guaranties themselves. It is reasonable and logical. 
Otherwise the whole scheme of government may fail.^-' 

The court said that the governor had the power to institute 
martial law and that his actions, taken by virtue of such procla- 
mation, were not re viewable by the courts. The opinion reads: 

It seems to be conceded that if the governor has the power to 
declare a state of war, his action in doing so is not reviewable by 
the courts. Of the correctness of this view, we have no doubt. The 
function belongs to the executive and legislative departments of 
the government, and is beyond the jurisdiction and powers of the 
courts. There is room for speculation, of course, as to the conse- 
quences of an arbitrary exercise of this high sovereign power, but 
the people, in the adoption of their Constitution, may well be sup- 
posed to have proceeded upon a well-grounded presumption against 
any such action, and assumed that the evil likely to flow from an 
attempt to hamper and restrain the sovereign power in this respect 
might largely outweigh such advantages as could be obtained there- 
from. We are not to be understood as saying there would be a 
pp. 522-523, 
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lack of remedy, in such case. The sovereign power rests in the people 
and may be exerted through the legislature to the extent of the. im- 
peachment and removal from office of a governor for acts of usurpa- 
tion and other abuses of powerd^ 

The syllabus of the case further stated that executive acts are 
not reviewable by the courts ‘‘while the military occupation 
continues,”^'^ and the opinion is very positive in its statement 
that it is only through impeachment that a governor may be 
punished while in office. 

Nor did Justice Pofienbager’s opinion limit the governor’s 
power to qualified martial law; on the contrary, it recognized 
in him full power to establish punitive martial law. On this 
point the opinion reads: 

Power to establish a military commission for the punishment of 
offenses committed within the military zone is challenged in argu- 
ment; but we think such a commission is a recognized and neces- 
sary incident and instrumentality of martial government. A mere 
power of detention of offenders may be wholly inadequate to the 
exigencies and effectiveness of such government. How long an in- 
surrection or a war may last depends upon its character. Such in- 
surrections as are likely to occur in a state like this are mild and 
of a short duration. But no man can foresee or foretell the possibili- 
ties, and a government must be strong enough to cope with great 
insurrections and rebellions as well as mild ones.^® 

Answering a claim based on the decision that, as 

the civil courts were open in Kanawha County, martial law 
could not have been lawfully instituted, the court, continuing 
its very drastic opinion, maintained that, although there were 
courts open, both inside and outside the military zone, this 
fact did 

. . , not preclude the exercise of the powers here reGOgnized as 
vested in the executive of the state. These petitioners were arrested 
within the limits of the martial zone. There the process of the courts 
did not and could not run during the period of military occupation, 
and presumptively the state of affairs in that district, at the time 
of the military occupation and immediately before, was such as to 

pp. 524-525. - p. 519. p. 525. 
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preclude the free course and effectiveness o£ the civil law and the 
process of the court, however effective they may have been in other 
sections of Kanawha County d® 

The decision is certainly one of the most radical ever given 
by an American court concerning martial law. The governor’s 
authority was stretched to the very limit, and martial law in all 
its power could be established whenever the executive thought 
necessary. At the same time the liability of the governor for 
this and subsequent actions was made comparatively negligible. 

A dissenting opinion was given by Justice Robinson, who 
disagreed with the majority upon each important point. It 
merits consideration, for it is the first judicial utterance which 
limits the governor’s power simply to the declaration of quali- 
fied martial law. 

He expressed his disagreement with the majority opinion 
because it “boldly asserts that the sacred guaranties of our State 
Constitution may be set aside and wholly disregarded on the 
plea of necessity.”^'^ 

Justice Robinson also denied to the governor the right to 
declare punitive martial law because it would deprive citizens 
of jury trial. 

By the power of the militia he may, if the necessity exists, arrest 
and detain any citizen offending against the laws; but he can not 
imprison him at his will, because the Constitution guarantees to that 
offender trial by jury, the judgment of his peers. He may use mil- 
itary force where force in disobedience to the laws demands it; but 
military force against one violating the laws of the land can have no 
place in the trial and punishment of the offender. The necessity for 
the use of military force is at an end when the force of the offender 
in his violation of the laws is overcome by his arrest and detention.^® 

^Ubid.,p. 525- 
Ibid., p. 527. 

The Constitution of West Virginia states that “The provi.sions of the Constitu- 
tion of the United States and of this state are operative alike in a period of war 
as in time of peace, and any departure therefrom, or violation thereof, under the 
pleas of necessity, or any other plea, is subversive of good government, and tends 
to anarchy and despotism” (Art. i, Sec. 3, Constitution of West Virginia). 

State V. Brown, 71 W. Va. 519 p. 534 (1912). 
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Indeed, according to this opinion, martial law can never 
rest on governmental authority. “A declaration of war is not 
a declaration of martial law. The mere presence of war does 
not set aside constitutional rights and the ordinary course of 
the laws. Civil courts often proceed in the midst of war. . . . 
Martial law rests not on constitutional, congressional, or legis- 
lative warrant; it rests wholly on actual necessity. Nothing 
else can ever authorize it. And that necessity is reviewable by 
the courts.”^® At this point it would seem that Justice Robin- 
son’s opinion had become inconsistent. He had first stated that 
constitutional guaranties could not be set aside on the plea of 
necessity as the majority had maintained. Later in the opinion, 
however, he stated that martial law rested on necessity alone 
and not upon constitutional, congressional, or legislative war- 
rant, and he concluded by saying: “One gross error of that 
[the majority] decision is that it bases the right to martial law 
solely on the decision and proclamation of the Governor and 
not on actual necessity. No mere decision or proclamation can 
justify martial law, even when it might be legally recognized. 
It can only be justified by the absolute necessity of fact for 
it.!>2o 'pjjgje statements seem contradictory, and the real dif- 
ference between the majority and minority opinions is, after 
all, that one considered that there was an actual necessity while 
the other did not. 

The dissenting opinion followed. the Milligan decision in 
stating that, since the civil courts of Kanawha County were 
open, martial law could not be instituted. Even the majority 
admitted that some of the civil courts were open, and the 
minority claimed that 

We know by the record of these cases, we know judicially, that 
they could have been so tried. But an answer that is attempted is 
this, that the Governor by his proclamation had set off the portion 
of the county in which the offenses were committed and the of- 
fenders were arrested, as a martial law district. Again we say the 
mere proclamation could not alone make the necessity. The physical 
status must make it. . . . Those disturbances had not interrupted 

/A/i/., p. 535. 540-541. 
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the very court that would have tried them if there had been no 
such disturbances. . . . The militia must aid the courts, not supplant 
them. Both are created by the same Constitution. They belong to 
the same people. They must work in harmony as the people con- 
templated when they established both."^ 

For these many reasons Justice Robinson was forced to dissent. 
He summed up his opinion in one brief sentence: “No court 
ever before upheld the action of a governor in ousting the 
courts of their jurisdiction as to civil offenses and in substi- 
tuting himself therefor. 

The majority, after reading this dissenting opinion, thought 
it necessary to adopt the rather unusual practice of giving an 
additional opinion upon the same case. It was an attempt to 
reconcile precedent with their decision and at the same time 
to show that the authorities relied upon by Justice Robinson 
were writers upon martial law alone, and that the cases he had 
quoted were misconstrued. In the words of Justice Poffen- 
bager: 

The attempt, in the dissenting opinion prepared since the filing 
of the Court opinion, to apply to these cases principles deemed 
clearly inapplicable by all concurring in the decision, renders it 
proper, in our judgment, to file an additional opinion, pointing out 
more specifically the grounds of distinction, and also to direct atten- 
tion to the nonjudicial and speculative character of much of the 
matter quoted in the dissenting opinion."® 

The real point of difference between the two opinions re- 
sulted from their different ideas of what constituted a state 
of war. While this difference continued, both sides could quote 
the Milligan decision with perfect equanimity. The minority 
opinion considered Kanawha County in the same position as 
Indiana in the Civil War; therefore, martial law could not 
be instituted. The majority opinion considered Kanawha 
County in a state of war; therefore, by the Milligan decision 
martial law could be used. The majority opinion considered 
the provisions in the West Virginia constitution in perfect 

Ibid,, pp, 543-544. Ibid., p. 550. Ibid., pp. 551-552. 
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harmony with the use of martial law in the state of war: 
“Constitutional and statutory provisions are always to be in- 
terpreted in the light of the evils they were obviously designed 
to remedy, and do not, as a rule, extend beyond such purpose. 
No other rule of interpretation is more firmly established or 
more generally recognized. It is a rule of common sense.”^* 

The additional opinion, after it had criticized the dissent- 
ing opinion for the use of the “mass of quoted matter therein 
from public writers,”"® retracted from a rather dogmatic state- 
ment made in the opinion proper as to the liability of the gov- 
ernor in his use of martial law. The former statement was 
qualified in this manner : 

While the executive and his subordinate officers are engaged in 
the suppression of an insurrection, there is no power in the courts 
to restrain them, though there may be, after the war is over, a 
right of action for damages for some wrongful act, done in the 
exercise of the power.^® 

In conclusion, the court, while admitting that the insurrec- 
tion in West Virginia was hardly a circumstance as compared 
to the Civil War, yet held the same rules to govern the use 
of martial law in both cases and that the same questions were 
at stake in both cases. 

The opinion stated that in dealing with grave questions 
such as this: 

. . . we must govern ourselves by settled rules and principles of law, 
including the rules of construction and interpretation. It is not per- 
missible to set aside or ignore them in trivial cases. The greater the 
moment of the question or matter involved, the greater the reason 
for strict adherence to law and observance of distinctions in the 
application of principles and precedents.^ ^ 

EX PARTE MARY JONES 

The case of Ex parte /o»«, which arose three months after 
the Brown case, was similar to the case, and the courts’ 

opinions in the two cases were similar. In the meantime, how- 

Ibid., p, 554- Ibid., p. 564. Ibid. Ibid., p, 567. 
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ever, the court had examined more closely the history of martial 
law. The opinion included an elaborate history of martial law 
with quotations which in the mind of the court substantiated 
its own interpretation. It is unnecessary to go into this mass 
of quotations; suffice it to say, it was held that “the principles 
and conclusions of law announced in State ex rel. Mays v. 
Brown, and State ex rel. Nance v. Brown, Warden, having been 
re-examined, after thorough argument and consideration, are 
approved and reaffirmed.”^® The question, however, had been 
raised whether punitive martial law was contrary to the due 
process of law clause in the Federal Constitution. On this 
point the court asserted that it saw 

... no reason for saying it violates, in any respect, any of the consti- 
tutional guaranties. It is statutory authority in the governor, and 
if not in violation of the Constitution, it amounts to due process 
of law, within the meaning of the Fourteenth Amendment to the 
Constitution of the United States. It contemplates imprisonment 
without trial by jury, but not by judgment of conviction of a crime. 
The exercise of this power involves no change of status from citi- 
zens to convicts. It is, therefore, not a deprivation of liberty with- 
out a trial by jury, within the meaning of the constitutional guar- 
anties.*® 

Its justification is placed upon the same grounds that permit 
judges to punish for contempt of court, and it is therefore inde- 
pendent of the due process of law clause. The governor has 
the statutory power which is not in violation of the Constitu- 
tion. Therefore it amounts to due process of law as stated in 
the Fourteenth Amendment of the Constitution of the United 
'States.®® . ^ . i 

Ex pane Jones, 71 W. Va. 567 (1913). Ibid., p. 608. 

”‘^ Tkis is the same ground upon which the Supreme Court justified the arrest 
and deportation of aliens in the case d Fong Y tie Ting v. United States, 149 U. S. 
698 (1893), p. 730, The Supreme Court said in that case: “The proceeding before 
a United States judge, as provided for in Sec. 6 of the Act of 1892, is in no proper 
sense a trial and sentence for a crime or offence. It is simply the ascertainment, by 
appropriate and lawful means, of the fact whether the conditions exist upon which 
Congress has enacted that an alien of this class may remain within the country. The 
order of deportation is not a punishment for crime. It is not a banishment, in the 
sense in which that word is often applied to tlie expulsion of a citizen from his 
country by way of punishment. It is but a method of enforcing the return to his 
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, In this case Justice Robinson was again forced to dissent. He 
considered his arguments in. the previous case to be, still intact, 
despite the majority opinion. He, reiterated all his' former con- 
clusions, but in this reiteration made a point, which has been 
developed in more recent cases, as to the difference between, 
war and insurrection. His words were: 

The failure of the majority opinion to observe the sharp clistinc- 
tioii between public war and civil disorder, between enmity against 
the State and individual enmity between citizens of the State, be- 
tween rebels and mere violaters of the law, between belligerent terri- 
tory and territory retaining allegiance, accounts for the misapplica- 
tion of the decisions, legislative enactments, and quotations. . . . They 
relate to public war and to public enemies. We are not dealing with 
public war or public enemies. ... 

Military commissions have existed in public wars, — in conquered 
enemy countries. But no military commission for the trial of citi- 
zens, usurping all criminal jurisdiction of the courts, has ever be- 
fore been sanctioned or recognized as to a state militia in the quell- 
ing of domestic disorder.®^ 

It will be shown later how this point has been developed and 
how this minority opinion of Justice Robinson has influenced 
other courts. 

HATFIELD V. GRAHAM 

The use of martial law in West Virginia resulted in another 
case^^ which settled the question of the responsibility of the 
governor of West Virginia for his actions, broadened the con- 
ception of due process of law, and extended the governors 
power, not only over the proclaimed zone, but anywhere in 
the State whenever any influence was brought to bear that 

own country of an alien who had not complied with the conditions upon the per- 
formance of which the government of the nation, acting within its constitutional 
authority and through its proper departments, has determined that his continuing to 
reside here shall depend. He has not, therefore, been deprived of life, liberty or 
property, without due process of law; and the provisions of the Constitution, secur- 
ing the right of trial by jury, and prohibiting unreasonable searches and seizures, 
and cruel and unusual punishments, have no application.” 
parte Jones, 71 W. Va. 5^7 1 ^ 9 ^ 619. 

Hatfield v. Graham, 73 W. Va. 759 (1914). 
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directly affected the insurrection, regardless of whether the 
civil courts were open. It is a continuance of the previous doc- 
trine of this same court; its importance rests in its considera- 
tion of the governor’s position. 

The facts of the case are as follows: Governor Hatfield, 
who was the successor of Governor Glasscock, ordered, in the 
furtherance of martial law, some of the officers of the militia to 
close a newspaper office in Huntington, West Virginia, where 
a paper called The Socialist and Labor Star was being pub- 
lished. Huntington was outside the martial law zone, but 
the Governor claimed that the newspaper was aiding and 
abetting the insurrection. The respondents admitted that the 
paper had about twenty subscriptions in the war zone, but they 
thought that the Governor’s action in suppressing the paper 
and closing the shop was unnecessary and unjust. Action was 
brought against the Governor and his subordinates in the Cir- 
cuit Court, but the Governor applied to the Supreme Court 
of Appeals, requesting that a writ of prohibition be issued to 
prohibit Judge Graham of the Circuit Court from entertaining 
jurisdiction of the case. 

The decision of the Supreme Court, which upheld the Gov- 
ernor in all his actions, was given this time by Judge Williams. 
It was the opinion of the court that “the governor of the State 
can not be held to answer in the courts in a civil action for 
damages resulting from the execution of his lawful orders 
or warrants issued in good faith in discharge of his official 
duties.®® His proclamations, warrants and orders made in the 
discharge of his official duties are as much due process of law 
as the judgment of the court. 

The court thought that if the above doctrine were not true 
the results would be the undermining of one of the funda- 
mental rules of the Constitution. The opinion continued: 

The fundamental idea underlying our federal and state systems 
of government is a division of powers among the three branches 
thereof, the executive, the legislative, and the judiciary. Every one 
of these is made as independent of the other two as it was thought 

Ibid., p. 765. ^^Ibid.yp. 759. 
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wise and practicable by the 'framers of our constitutions to make 
them. The official acts, orders and proclamations of the chief execu- 
tive,: made within the scope of his constitutio^nal powers,.. are .no 
more subject to review by the courts than acts passed by the legis- 
lature. It follows from. the very nature and constitution of our gov- 
ernment, and from the character of the powers and duties with 
which it has clothed the chief executive, that he must determine 
for himself the necessity for the exercise of such power as is vested 
in him. . . , Within his constitutional duties and powers he is 
supreme. Like any other officer of the state, he is liable to impeach- 
ment in the manner provided by the Constitution. . . . But there 
is no other manner of reviewing his official conduct. If the courts 
could, while the governor is in office, review his official acts and 
proclamations and pronounce them illegal, then the judiciary, and 
not the governor, would be the chief executive power in the State;"* 

The court admitted that the exercise of power by the gov- 
ernor would not be permitted in peace time. However, under 
existing conditions, which amounted to a domestic war, such 
action was justifiable: 

The necessity for the act is its justification, and the governor^ 
had the discretion to determine whether the necessity therefor ex- 
isted, and having had cause to believe that the necessity did exist, 
the courts have no power to review his discretion and pronounce 
his warrant or command unlawful, as being in excess of his consti- 
tutional power. True it is that our’s is a government by the people, 
but it must also be remembered that it is a government by laws 
and that the people have delegated, for the time being, their power 
to faithfully execute the laws to their chief executive and have, by 
their constitution, clothed him with the requisite power to do so. 
Of course, the governor must act in good faith; he can not injure 
the person or property of a citizen unnecessarily, wantonly or 
maliciously, even under color of his high office; and when his act 
is justifiable, as in the present case, only on the ground of public 
necessity, he must have reasonable ground to believe that the neces- 
sity therefor exists. But the facts constituting the grounds for his 
belief must be viewed from his standpoint and in the light of the 
exigencies as they appeared to him, because he is compelled to judge 
of their sufficiency in the first instance and, unless his belief is 

Ibid., pp. 765 - 766 . 
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wholly unfounded, the legality of his act is unquestionable. Where 
there is ground for his belief the court can not substitute its judg- 
ment for his. The necessity for his act makes it both lawful and 
'‘due process” within the meaning of the Constitution of the 
United States.^® 

By virtue of this opinion, the governor could institute mar- 
tial law anywhere within the state, whether within or without 
the prescribed zone, whenever he thought necessary. In this 
case the printing plant was located in Huntington, West Vir- 
ginia. The court, however, maintained that the fact that the 
. . . respondent’s plant was at a point in the state remote from the 
martial zone did not limit his power, as the military commander-in- 
chief, to stop the issue of the paper which he had good reason to 
believe was antagonizing him and encouraging further disorder. 
His power, military as well as civil, is co-extensive with the bound- 
aries of the State. A person outside of the military cordon might be 
able to do more mischief than one within, and it would be irrational 
to say that the governor has no authority to prevent it.®*^ 

And ''Having reason to believe that the exigencies of the situa- 
’ tion justified the suppression of the paper until order was 
restored, the governor's action can not be reviewed by this 
court,"^^ 

The gist of the opinion is that, so long as there is a disturb- 
ance in any part of the state that justifies martial law, the gov- 
ernor can extend martial law to any portion of the state in 
order to eliminate interference with its administration. The 
other conclusion reached by the court was that, so long as the 
governor acted in good faith, his actions and the actions of his 
subordinates were not reviewable by the courts. He could be 
reached only by impeachment. 

Judge Robinson was again forced to dissent; especially so, 
since this doctrine extended martial law from a proclaimed 
zone, as was stated in the Brown and Jones cases, over the whole 
State. He concluded his opinion by saying: 

The unsound principle established by this decision permits a 
Governor to deal with private rights and private property as he 
p. 767. Ibid,, p, 768. Ibid., p. 773. 
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pleases. He has only to answer that he does so officially, and an 
action, though alleging facts showing that his act is wholly without 
his political province, will be prohibited. Such a view is wholly 
un-American, and inconsistent with constitutional government.®® 

In conclusion, there is no doubt that the type of martial law 
used in West Virginia was red in that the Supreme Court of 
West Virginia held that the governor had the power to declare, 
not only qualified martial law, but also punitive martial law 
and to establish tribunals for the trial of civilians; that the 
decisions rendered by this court upheld the findings of the 
military court as obtained by due process of law and that, 
consequently, none of the constitutional guarantees were in- 
terfered with; that the governor’s power to institute martial 
law extended beyond the proclaimed zone all over the state 
and that he could use it whenever he thought necessary; finally, 
that these actions of the governor were not reviewable by the 
civil courts so long as the governor acted in good faith and 
that “unless his belief is wholly unfounded, the legality of 
his act is unquestionable.”^® Such is the strongest substantia- 
tion ever given by a court to the use of martial law. It could 
have gone no further. 

THE FINDINGS OF THE SENATE INVESTIGATION COMMITTEE 

The same question that arose before the Supreme Court 
of West Virginia came before the Senate Investigation Com- 
mittee. From the report of these hearings one may obtain a 
clear insight into the details of the use of martial law in West 
Virginia. 

Concerning the use of martial law, the important point 
considered by the Senate Investigation Committee was the es- 
tablishment of military courts for the trial of civilians. There 
was great doubt as to the constitutionality of this method of 
procedure, which had not been attempted since the Civil War. 
Military courts were established under each declaration of mar- 
tial law, and over two hundred civilians came before them. 


Ibid., pp. 775-776'. 


Ibid,, p, 767. 
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The men who were tried before these tribunals were arrested 
by order of some military officer upon charges formulated before 
the judge advocate general, and the arrest was made by serving a 
copy upon the party charged and taking him into custody. That is 
to say, they were brought before this military court by virtue of 
the specifications served upon them and not by any civil process 
issued by any common law or civil court. The parties charged were 
given time to get their witnesses and counsel, but the courts pro- 
ceeded wholly and exclusively upon what was deemed to be mili- 
tary authority, and under the military law and not under the 
civil law.^^ 

When he was before the Investigation Committee, Colonel 
Wallace, the Judge Advocate General, claimed that the civil 
law of the state had already been suspended and that the mili- 
tary courts were justifiable because of the fact that every sov- 
ereign state had within itself the inherent power to preserve 
itself from its foes, from within as well as from without.^^ 

The Governor of the state considered the establishment of 
these military courts as coming within the power to declare 
martial law. Before the Committee he was questioned as 
follows: 

Mr. Belcher. Yes; I mean they could recommend a death 
penalty? 

Gov. Glasscock. Yes, they could recommend anything they 
wanted to. 

Mr. Belcher. And, of course, if you, as commander in chief, 
approved it, then of course it could be carried out? 

Gov. Glasscock. Yes. 

Mr. Belcher. And you deem that legal? 

Gov. Glasscock. I think that the will of the commander in 
chief was supreme under martial law. In other words, if martial 
law means no law but the will of the commander then the will 
of the commander is supreme.**^ 

The most novel solution of the question concerning the 
position of the state constitution during the continuance of 

From Report of Senator Borah to Chairman of Sub-Committee on Court 
Martial Trials (Senate Report, 63d Cong., 2d Sess., No. 321, p. 6). 

Hearings, I, 246-264. Ibid., p, 405. 
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martial law was given by Colonel Wallace. When asked if 
the proclamation of the Governor suspended the constitution 
and all law, he replied: 

I did not say that he suspended the Constitution. I say that he 
recognized the condition and went there to restore the Constitu- 
tion, if you please. 

Mr. Belcher. After it had been destroyed? 

Col. Wallace. After it had been overthrown, not destroyed, 

Mr. Belcher. Where was it at the time, the Constitution— dur- 
ing the time it was suspended ? 

Col. Wallace. I haven’t any idea. It is like a man with sus- 
pended animation. I do not know where it was. It was some- 
where in space.^* 

Notwithstanding this testimony, the Investigation Com- 
mittee doubted the opinion that the governor and his subordi- 
nates had the power constitutionally to establish military courts 
for the trial of civilians. 

The military courts were established by order of the Gov- 
ernor, The order stated that the military court was to take 
over all criminal courts in the martial law district and that it 
could impose any sentences that the military commission de- 
sired. 

The sentences imposed by the court extended from one day 
to seven and a half years. No person was tried for murder. It 
is an interesting fact that all the persons sentenced to a term 
in jail were pardoned by the Governor as soon as the disturb- 
ance was over and peace was declared. The Governor himself 
stated that the sentences were imposed more for intimidation 
than for any other reason and that the pardons were given out 
according to a predetermined plan. 

The military officers who composed the different tribunals 
claimed that, while they were not bound by any law or limited 
by law as to the length of the prison sentences imposed by 
them, yet they tried to make their sentences conform as nearly 
as possible to similar ones inflicted by the civil courts. They 
maintained also that all the prisoners had had a fair trial, that 

Ibid., p, 246. 
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witnesses had been used as in civil cases and that, all in all, 
the trial received had been just and had been not an arbitrary 
use of power. Notwithstanding these self-imposed limits, the 
courts claimed that there was no limit to their power if they 
had desired to exert it. 

Conflicting testimony was given as to the method in which 
the tribunals conducted the trials. Nance, who received a heavy 
sentence, claimed that he did not know for what he was being 
tried, that he was not permitted to have witnesses, and that 
the whole trial was a farce as far as justice was concerned.^® 
The officers denied these accusations and claimed that the 
military trials were conducted fairly.^® 

The point over which the most discussion was raised was 
whether the civil courts were open when martial law was 
declared and the military courts established. Although the 
question what was meant by the “courts being open and in the 
proper and unobstructed exercise of their jurisdiction” was con- 
sidered at length, the Investigation Committee reached a dif- 

pp. 180-192. 

^®The following is a record of a typical trial conducted by the court {Bearings, 

P.68): 

MIKE WHITTINGTON. 

Charge. — ^Refusing to obey the lawful order of an officer of the West Virginia 
National Guard, given in pursuance of the proclamation of Governor William E. 
Glasscock, dated September 2, 1912. 

Specification.— In that the said Mike Whittington, having been called upon by 
Lieut, W. W. Point, Second Infantry, and other men of Company H, Second In- 
fantry, National Guard of West Virginia, to surrender to him all firearms in his 
possession, failed and refused to obey said order, and then and there kept in his 
possession the said firearms, in disobedience of said order. 

This in the military district of Kanawha County, West Virginia on or about 
the 3d day of September, 1912. 

To which charge and specification the accused pleaded “Not Guilty.” 

Finding. — Of the specification: “Guilty.” Of the charge: “Guilty.” 

Sentence.— To be confined in the jail of Wetzel County, W. Va., for 60 days. 

Action. — ^The commander in chief, having approved the finding and sentence 
and the record of the trial, directs that the sentence be duly executed at once. 

The commanding officer, camp at Pratt, W. Va., will detail a suitable guard to 
convey the prisoner, Mike Whittington, to the jail at New Martinsville, W. Va., 
to serve his sentence. The sheriff of Wetzel County is authorized and directed to 
receive and keep the said Mike Whittington as a prisoner therein until discharged 
by law. 

. Wm. E.. GiasscocK, 

Governor of West Virginia, ex officio Commander in Chief. 

By the Governor: Stuart F- Reed, Secretary of State. 
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ferent conclusion from that of the Supreme Court of West Vir- 
ginia. Certain individuals before the Committee maintained 
that the courts of Kanawha County had been open and that 
therefore martial law had been impossible. On the other hand, 
the state officials maintained that the courts had been open in 
name only, for it had been impossible to secure convictions or 
even serve process. When the question came before the Com- 
mittee it was debated hotly by representatives of the state and 
representatives of the miners. Senator Borah considered it the 
pivotal part of the case. 

Testimony was given which proved beyond a doubt that 
the civil courts had been open.^’^ Even the state admitted that 
the civil courts had been open but maintained that the judiciary 
had been impotent and powerless to control the situation. Col- 
onel Wallace said: “No, the courts were not closed, but they 
were going on with their duties in a good many ways ; but my 
understanding was that so far as matters that grew out of the 
killings and beatings and one thing and anotlier that grew out 
of the strike zone, no indictments were returned and nobody 
was tried, and that was excused by the local officers on the 
ground of intense feeling on one side or the other.”^® 

A specific instance was given by a witness called before fhe 
Committee to prove that the civil courts were not functioning 
in the proper manner. T. C. Townsend said: 

As to the Bobbitt case, a special investigation was made to get 
evidence as to the persons who assaulted Bobbitt. Quite a number 
of names were presented to me, and those persons were summoned 
before the grand jury. All who appeared before the grand jury 
in regard to that case testified that they were at East Bank on the 
day that Bobbitt was assaulted; that they saw Bobbitt, but Bobbitt 
himself was the only man who could identify any person who 
assaulted him, and I might say that Bobbitt has been killed, and 
my judgment is that case can never be tried.^® 

A writer in the Quarterly xtschtd tla.t conclu- 

sion that “whatever the justification, the fact remains that 
martial law with its trial by a military commission accom- 

Ibid., p. 26. p. 254. Ibid., p. 353. 



io8 


WHEN CIVIL LAW FAILS 


plished in a few days what the. civil authorities had for months 
failed to accomplish, namely, the restoration of peace and 
order.”^^ The Committee concluded, however, that the courts 
were open but were given no opportunity to function. 

The question was then raised whether qualified martial law, 
which forbade military commissions and courts-martial, would 
have served to restore order as effectively and as quickly as the 
absolute martial law that was used. Witnesses were questioned 
upon this point, and much testimony was received. The state 
officials upholding punitive martial law had one fact in their 
favor, namely, that although the soldiers had been in the strike 
district before the declaration of martial law acting in the ca- 
pacity of police, yet there was no semblance of order until 
martial law was declared and military tribunals established. 
The following testimony bears directly upon this point: 

Attorney General Lilly. You have stated you then believed and 
yet believe it was necessary to declare martial law. I desire to ask 
you if martial law has been declared or a limited martial law — that 
is, soldiers put in the field to cooperate and assist the civil authori- 
ties in the execution of the law and for jury trials — whether or not 
convictions could have been had and whether or not by the assist- 
ance of the military in that regard the law could have been enforced 
by the civil courts? 


Mr. Avis. It is hard for me to answer that question. All I can 
say is that they did not succeed in doing so, and that the matter got 
worse. And I still say that in my opinion the civil authorities could 
not have handled the situation there. 

Attorney General Lilly. As I understand, although the courts 
were in session and sitting here in Charleston, the county seat of 
Kanawha County, yet so far as the enforcement of the law in the 
strike district is concerned, their functions were paralyzed and in- 
operative. 

Mr. Avis. I think it was utterly impossible for either miner or 
operator to have gotten such a trial as the Constitution guarantees 
him, because of the fact that I hardly know of a man in the county 

Lawrence R, Lynch, “The West Virginia Coal Strike,’* Science Quar- 

terly, XXIX (Dec., 1914), 649. 
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that did. not have preconceived opinions oil' that subject and .had 
taken sides/^'^ 

The regrettable fact about the establishment of the military 
courts was that the civil courts were not given a fair trial in 
handling the situation. The civil officials, convinced that the 
civil courts were unable to control the, strike, gave up without 
a struggle. Consequently, the necessity for the use of the mil- 
itary courts is not self-evident, but remains, in doubt. The sane-;, 
tion given the use of the military courts during the strike by 
the Supreme Court of West Virginia shows to what great 
length the court went in order to find the actions of the Gover- 
nor and his subordinates constitutional. In the words of Mr. 
Lynch : 

The one fact that stands out prominently in this strike is the 
weakness of the civil authorities in the administration of the law. 
During the entire period the courts of the county were open for all 
business except that pertaining to the strike. Had a determined 
stand been taken by the county officials in the earlier outbreak, 
much of the later violence might have been averted. The men grew 
bolder as threats and minor disturbances passed unpunished and 
apparently unnoticed. The grand juries did not fail to consider 
evidence presented for their consideration, nor to indict when the 
evidence was deemed sufficient. Nor was the sheriff ever interfered 
with in the serving of legal process. But, so far as appears, but little 
attempt was made to bring strike offenders to justke.^^ 

The conclusion of Senator Borah’s special report was : 

The fact is, and undisputed, that after the declaration of martial 
law no attempt was had to empanel the grand jury to test the ques- 
tion of the capacity and willingness of the grancl jury to act, no 
civil trial was attempted, and the laws of the State proYiding for 
grand juries and the trial of parties charged with crime were not 
attempted to be put in operation. We think it is not unfair to state 
that upon the presumption and assumption that the civil authori- 
ties could not and would effectually operate, no attempt was made 
to test the question.®® 

Hearings, ^ LyBCli,, op., a/., p. 650, ■ 

Senate Reports^ 63d Cong,, 2<i Scss., No. 321, p. 17. 
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The final report of the Investigation Committee upon the 
question whether persons had been arrested, tried, and con- 
victed contrary to the Constitution and laws of the United 
States, was as follows: 

Under martial law in the Paint Creek section a number of in- 
dividuals were arrested and punished through military authority; 
that these military courts inflicted punishment without regard to 
civil statutes, that the civil courts were open while the military 
courts were in operation; and that there was no real reason for the 
use of these courts until the civil courts had been given a fair trial. 
The last point of the report was that great feeling and interest 
doubtless prevailed generally throughout the country, but the exist- 
ence of this feeling and its effect upon grand or petit juries was not 
tested by the calling of a grand jury, or the submitting of the charges 
against these persons to a grand jury, and no attempt was made to 
try them before a petit jury — the officers of the county, after the 
declaration of martial law, proceeding upon the assumption that 
the feeling and prejudice was so strong as to prevent the operation 
of the civil authorities, together with a further belief that the decla- 
ration of martial law had the effect of suspending and nullifying 
all constitutional and statutory rights of the accused.®^ 

The last point is especially interesting in the light of the 
Milligan decision. In that case it was held that because the civil 
courts were open, martial law could not be used. The closing 
of the civil courts would then give occasion for the use of mar- 
tial law. But the West Virginia officials held that the declara- 
tion of martial law depended upon the governor alone and that 
after he had once declared martial law the civil courts were 
closed by virtue of the declaration itself. In one case the fact 
that the civil courts were open precluded all possibility of mar- 
tial law, while in the other case it was the declaration of 
martial law that had closed the civil courts. The reason for this 
divergence rests on the different conception of the meaning of 
“open” courts. The Governor of West Virginia maintained 
that the courts must not only be open but be functioning in the 
proper manner. If not, then the declaration of martial law 

pp. 3-5. 
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closed these broken-down courts and transferred their jurisdic- 
tion, if the governor desired, to military tribunals. These civil 
courts may still be open for business concerning questions in 
no way related to the use of martial law, but they are in all 
cases subordinate to the will of the military in the proclaimed 
zone. 

It is only fair to state that the Governor and the majority of 
his subordinates were not criticized personally for their actions. 
Everyone conceded that the Governor acted in good faith and 
for the sole purpose of putting down the insurrection and of 
restoring peace. In an address delivered before the West Vir- 
ginia Bar Association, W. G. Mathews said: “In what I have 
said, or may say, as to the course pursued by Gov. Glasscock in 
proclaiming martial law I hope that I may make it plain be- 
yond question that his sincerely high motives, the purity of his 
purpose, and his patriotic objects are in no way questioned, but 
are recognized in the fullest degree and measure.”®® 

It has been shown that there were four different theories 
concerning the use of martial law developed by the Paint Creek 
strike: the theory of the Governor of the state and his subordi- 
nates, the theory of the Supreme Court of West Virginia, the 
theory of Justice Robinson, and the theory of the Senate In- 
vestigation Committee. These different concepts may coincide 
upon some points, yet they differ in other essential particulars 
and therefore cannot be united to form one general conclusion 
concerning martial law. 

In the first place, the Governor and his officials considered 
that the constitution and laws of the state were suspended by 
the Governor’s proclamation of martial law. They thought 
that each state had the inherent right to protect itself from its 
foes, both within and without — a necessary requisite of a sov- 
ereign state. Governor Glasscock himself thought that a gov- 
ernor had the power to declare martial law and to carry it into 
effect whenever he thought necessary. He also considered mar- 
tial law as nothing more or less than the will of the com- 

G. Mathews, “Martial 'I^w^ in , West Virgmia,” ■ 'Bommenu, 63d 
Cong., 1st Sess., No. 230, '.p. 20. . 
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mander-in-chief and that therefore he could do anything, re- 
gardless of the statutes and the constitution. 

The majority opinions of the Supreme Court of West Vir- 
ginia, while upholding the Governor in his actions, brought 
forward this theory of martial law. The court held that the 
governor had the power by the constitution to institute martial 
law and that his actions, taken in pursuance of the proclama- 
tion, were not reviewable by the courts. While the governor 
acted in good faith, he should not fear any interference by the 
courts, and the burden of proof rested with the person who 
tried to prove that the governor did not act in good faith. The 
only way that a governor could suffer for his activities was by 
impeachment. 

The majority maintained that the fact that the courts were 
open was not enough to preclude the use of martial law. The 
courts had to function properly, and the Court was bound pre- 
sumptively by the opinion of the governor that the courts were 
not in the proper exercise of their jurisdiction. In conclusion, 
the Court held that martial law was not contrary to the state 
constitution but was in harmony with it; and also, that it was 
not contrary to the due process of law clause of the Federal 
Constitution, in that it rested on the same principles that per- 
mitted a court to punish for contempt, and was, in itself, due 
process of law. This theory was developed for the purpose of 
reconciling punitive martial law with the federal and state 
constitutions. 

Justice Robinson, in his dissenting’ opinions, maintained 
that the governor, on account of the constitutional provisions, 
could institute only qualified martial law. He then admitted 
that martial law of a punitive nature was possible during an 
actual necessity — only when a real war existed— and could not 
occur during an insurrection, rebellion, or disturbance similar 
to the Paint Creek war. His opinion was the forerunner of 
the doctrine later expressed by the Montana court in Ex parte 
McDonald.^^ 


49 Mont. 454 (1914). 
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The Senate Investigation Committee admitted that the gov- 
ernor had power to proclaim and institute qualified martial 
law, but that he could not institute punitive martial law except 
where the civil courts were closed. In other words, the Com- 
mittee adopted the strict view of the Milligan decision and ap- 
plied it to West Virginia with the result that its use in West 
Virginia was condemned. 

From these different conclusions we can see that although 
absolute martial law was enforced by the Governors and up- 
held by the Supreme Court of West Virginia, there were still 
differences of opinion, even in West Virginia, concerning its 
use. 



chapter VII 

A RETURN TO QUALIFIED MARTIAL LAW 


MARTIAL LAW IN COLORADO IN I913-I914 

In 1914, when the United States was threatened with a war 
with Mexico, when troops had been sent into a foreign country, 
and when actual fighting had occurred, a civil war in the State 
of Colorado was costing more lives and money besides threat- 
ening the very government of that state. Fighting was brought 
about by the coal strike of 1914. All the newspapers at that 
time were full of the Mexican situation, while the Colorado 
disturbance was relegated to the back pages. Yet the New 
YorI{^ Evening Post made the sarcastic statement that “Vic- 
toriano Huerta might well prefer to sever relations with a Gov- 
ernment under which it is possible for women and children to 
be mowed down by machine guns in a frenzy of civil war.”^ 

Martial law is not a cure. It does not remedy the funda- 
mental causes of a revolt or insurrection. It is merely a means 
of stopping such insurrection and of protecting property and 
the lives of citizens. True, martial law can make rebellion dis- 
tasteful and even useless, but to render martial law unnecessary 
all causes for revolt must be removed. The failure of the mine 
owners and employees to settle their dispute permanently in 
1904 led to the greater dispute of 1914. The editor of Every- 
body’s Magazine said: “The war in Colorado will not be ended 
by the presence of Federal troops, nor by the punishment of a 
strike leader, a lieutenant, or a governor as scapegoat. Not 
until the causes are studied— and eliminated— will trouble be 

The Colorado “war” was similar in many respects to the 
preceding “war” in West Virginia; it was a dispute between 

^ See opinions of different newspaper editors in “The Colorado Slaughter,” T/z<f 
Literary Digest, XLVIII (May 2 , I9t4)j 1033; 

^Editor's note to George Creel, “The High Cost of Everybody's Magazine, 

XXX (June, 1914), 755 - 
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the operators and the miners, principally over the union. The 
Baldwin-Felts Detective Agency furnished men as guards to 
the mine owners. Many men, and even the same machine guns 
that were used in West Virginia, were transported to Col- 
orado.® Except for the use of the federal troops in Colorado 
and the more radical type of martial law employed in West 
Virginia, the disturbances were nearly alike. This similarity of 
detail, therefore, makes a minute account of the Colorado 
struggle unnecessary. 

The struggle was looked upon by the participants as civil 
war; some of the strikers even claimed belligerent rights. At 
one time during the strike an automobile full of mine guards 
was ambushed, resulting in the death of four men and the 
serious wounding of a fifth. Governor Ammons of Colorado 
received a visit from one of the important labor leaders who, 
according to the Governor, claimed “that the men who am- 
bushed and murdered these people ought not to be prosecuted, 
for the reason that a state of war existed, and that the right of 
the strikers to kill the mine guards should not be questioned.”^ 

One of the grave dangers that accompanies the use of the 
militia in labor disputes is that the militia, consciously or un- 
consciously, will ally itself with one or the other of the groups 
engaged in the controversy. One of the principal grievances of 
the labor group in Colorado was that men in the militia, it was 
claimed, were not only acting as soldiers, but were also receiv- 
ing money from the coal companies as guards. It was testified 
before the Congressional investigation committee that some 
members of the militia, while receiving one dollar per day for 
their services, at the same time received three dollars per day 
from the operators as guards.® Undoubtedly this circumstance 
did not aid in settling the dispute. The Committee of Investi- 
gation said: 

It seemed the militia was on the side of the operators in this con- 
troversy, and the evidence seems conclusively to prove such to have 

^ House Documents, 63d Cong., 3d Sess., No. 1630, p. 6. 

Elias M. Amnions, “The Colorado Nonk Americaft Reviesv, CC (July, 

I9i4),37- 

d3d Cong., 3d Sess., No. 1630, p. 6. 
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been the case. . . . The sooner men armed in the service of the State 
learn that the men with whom they have to deal may be poor and 
ignorant, and even violators of the law, but are still human, the 
better it will be for all concerned under such circumstances.® 

The state militia was called out to preserve order, and dur- 
ing the reign of the militia, many people were kept in deten- 
tion by the military authorities. In January, 1914, four habeas 
corpus cases were brought before the District Court in Las 
Animas County, but the right of the military to hold people 
in detention was upheld. Mother Jones, who was also held by 
the militia, applied to the Supreme Court of Colorado for a 
writ, but the court denied her application. 

A military commission was established by the commanding 
general. This court differed very much from those set up in 
West Virginia. 

The purpose in view in establishing the Military Commission 
was to prevent the imposition of unnecessary hardship and im- 
prisonment in cases where no reasonable grounds existed for deten- 
tion, and to insure, by the collective judgment of such a board, wise 
and discriminating imprisonment of those who should be detained 
in military custody. . . . The military commission was in no sense 
a court. It did not undertake to try anyone for criminal offenses or 
anything else. It was a kindly and humane device established for 
the sole purpose of minimizing the possibility of error in judgment 
attaching to the incarceration of civilians.'^ 

In other words, according to the commanding general, the 
commission was used only to secure innocent civilians from a 
long stay in the detention camps— a great modification of the 
purpose for which martial law was established in West Vir- 
ginia. 

The militia remained in control of the situation until it was 
confronted with the duty of protecting the strike breakers who 

® Ibid., pp. 16-17. For a full account of the events that occurred during this strike, 
see Conditions in Coal Mines of Colorado, Hearings before Subcommittee Pursuant 
to House Resolution, 2 W. (1914). 

"^Report of the Commanding General of Troops to Gopernor of Colorado, Cong. 
Record, 63d Cong., 2d Sess., Vol. LI, Pt, X, p. 10292. 
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had been imported into Colorado to work in the mines. At this 
point the state power broke down utterly. , The Industrial' Com- 
mittee Report described the Ludlow Battle: 

During the ten days fighting at least fifty persons had lost their 
lives, including the twenty killed at Ludlow. - From 700 to 1,000 
armed strikers had been in absolute control of large areas of ter- 
ritory and had waged open warfare against mine guards, militia 
and mine employees. ... Each side reported its casualties after each 
skirmish and made claims as to the number of men killed and 
wounded on the opposing side. Newspapers friendly to one side or 
the other charged with apparent satisfaction that the losses of the 
other side had been greater than were admitted,^ 

The Governor himself said: 

The time came when the rebellion assumed such proportions 
that it could not be met with the greatly reduced force at my dis- 
posal, a force unpaid for four months, and to pay whom for any 
further service there was no visible means or prospect of means. I 
called the Legislature of the State together in extra session to pro- 
vide for the expense. At the same time I requested the President of 
th United States to take charge of the situation with Federal troops. 
That request was honored. Upon the coming of the Federal troops, 
the National Guard was withdrawn from county after county. The 
name and power of the United States was freely invoked; the 
strikers and their sympathizers subsided, and peace and order was 
.restored.® ' 

The enormous cost of such a struggle is evident. Colorado 
did not have enough money to pay even her militia and was 
later forced to issue bonds for this purpose. The federal gov- 
ernment helped Colorado for a short time, but as the expenses 
mounted and as Colorado made no attempts to resume control 
of the situation, the federal authorities became impatient with 
the state. 

The President, after the introduction of the federal troops, 
issued proclamations concerning firearms and introduced other 
regulatory measures.^ ^ ' He ' was the military ^ commander , in 

Report oj Industrtd Commissiori, ® Ammons, loc, cit., p. 43. 
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command and supplanted whatever authority the Governor of 
Golorado had previously exerted over the situation. In a letter 
Secretary of W ar Garrison stated : 

It seemed to me that the first thing to do was to restore order; to 
endeavor to allay this absolutely abnormal tide of passion; and to 
produce conditions that tended toward normality. Many things 
which are perfectly lawful under normal conditions must, under 
such circumstances, be temporarily suspended. For instance, I have 
ordered all the saloons closed; I have forbidden the importation of 
any arms and ammunition into the State; I am taking away from 
those who possess them arms and ammunition; I am closing up 
shops which sell arms and ammunition.^^ 

In other words, the President, through the Secretary of War, 
did whatever he deemed necessary in order to control the sit- 
uation. 

With respect to the persons held in detention by the federal 
troops, the Secretary of War issued the following instructions; 

Persons in military custody will be held under authority of the 
United States and a writ of habeas corpus issued from a State court 
should be met with a return declining to produce in court the body 
of the prisoner on the ground that he is held under the authority of 
the United States. In case of a writ issued from a United States 
court you will obey the writ, produce the body of the prisoner, and 
state in full the reasons for restraint, reporting the fact direct by 
telegraph to The Adjutant General of the Army.^^ 

Evidently the Secretary of War desired only qualified martial 
law, but at the same time he did not permit any interference 
from the state courts. 

No declaration of martial law was issued by the federal 
government. One of the commanders of the troops in Col- 
orado suggested that martial law be declared. Secretary Gar- 
rison replied: '1 do not know of anything that you can not do 
under existing circumstances that you could do any better if 
there was a written proclamation of martial law posted in your 
district.’’^^ 

Senate Documents, 67th Cone 2d Sess., No. 263, P« 315. 
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The mine owners were not pleased with the presence of 
the federal troops, and questioned the authority of the Secretary 
of War for the measures taken. Their anger was caused espe- 
cially by the restriction placed upon the importation of strike- 
breakers. Secretary Garrison, in a letter, replied: 

The authority is that which is technically referred to as the police 
power, or power exercised where martial law prevails. I do not sup- 
pose it is necessary to point out that I am the constitutional organ 
of the President in issuing orders, and that the ultimate source of 
power is the President. Under the Constitution, where domestic in- 
surrection overthrows the power of the State, the President is re- 
quired to interfere if properly requested. When he interferes and 
sends the national forces into a State, he has full power and author- 
ity to do whatever he finds necessary to restore public order and 
maintain it.^"* 

The sequence of events that usually takes place when a 
governor asks the President for help in enforcing martial law is 
as follows: the insurrection is raised; the governor declares 
martial law; he is unable to control the situation and calls on 
the President for assistance; when the President honors the re- 
quest of the governor he takes over the command of the situa- 
tion and can either place the federal troops directly under the 
command of the state authorities, as was done in Idaho, or else 
he can take direct charge of the situation from Washington and 
direct the forces as he, alone, sees fit. The President does not 
have to issue a proclamation of martial law. The fact that the 
governor of the state has asked for assistance gives the President 
the constitutional right to bring troops into the state and to 
take any action he thinks necessary. Of course the President 
can proclaim martial law if he so desires. But in this case Mr. 
Garrison thought it unnecessary, although tlie course actually 
pursued amounted to little less than martial law, and indeed 
was defended by the Secretary of War on that ground. 

Three main conclusions may be drawn from the events that 
occurred during the strike: the growing extent and the serious 
nature of industrial disputes; the danger of the soldiers whose 
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purpose is to quell the disturbance, becoming involved in the 
strilce and thus counteracting the purpose for which martial 
law is declared; finally, the position of the President and the 
powers that he may exercise in helping a state put down an 
insurrection by the use of troops and martial law, are clarified 
to some extent. 

MARTIAL LAW IN MONTANA IN I914 

All of the industrial disturbances that have been studied 
thus far were brought about through miners’ organizations. 
In Butte, Montana, in 1914, martial law was again called into 
use, and again miners and mine owners were directly con- 
cerned. It is unnecessary to go into the facts, but suffice it to 
say that there had been trouble in the miners’ union in Butte 
for three months. The local union was split into two contend- 
ing factions. The trouble growing in intensity, the Neu/ Yor/^ 
Times for August 31, 1914, stated that “The Butte Mine Work- 
ers Union, made up of seceders from the Western Federation 
of Miners, recently opened a campaign to force every man 
employed in the mines to join the new organization. Deporta- 
tion was the fate of those who refused to enlist in the new 
organization. . . . Men at the street corners have urged the 
miners to use direct action, not only in the mines but in the 
business district.” On the night of August 31, the Anaconda 
Copper Company’s office was blown up, and the trouble rapidly 
grew into an insurrection. The Governor immediately issued 
a proclamation of martial law. His action received popular 
approval, and even The Nation stated, “That anarchistic ideas 
and a labor-union quarrel should repeatedly endanger orderly 
and industrial development is a condition justifying not merely 
martial law, but the sternest repressive measures.”^® 

The most important case growing out of the use of martial 
law^® in Butte was Ex parte McDonddy’’ one of the most inter- 

XCIX (Sept, 10, 1914), 296. 

^•Martial law was proclaimed by the Governor on Sept, i, 1914, The proclama- 
tion, which is a typical one, read as follows; 

“Whereas, It has become apparent that conditions of lawlessness and defiance 
of authority prevail in the County of Silver Bo\y, State of Montana, and that com- 
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esting cases concerning martial law that had arisen since the 
Ex parte Milligan decision. In brief, this case suggested a grada- 
tion of the use of martial law by persons in authority, through 
invocation of the principle that the governors of the different 
states cannot put martial law into effect in its entirety, but that 
this rests solely with the national government. The case is 
thus a repudiation of the West Virginia decisions. Such actions 
as were committed by the military commission in West Vir- 
ginia were considered unconstitutional by the Montana court. 
A reaction against the unlimited authority of the governor 
set in, and, indeed, the doctrine in Ex parte McDonald ctx- 
tainly seemed more logical, just as effective as, and truly more 
harmonious with the ideals of democratic and constitutional 
government than that given by the court in State v. Brown. 

The facts of the case are as follows: McDonald, Gillis, and 
others who were in the custody of the military authorities 
filed in the Supreme Court of Montana petitions for writs of 
habeas corpus. All, with the exception of Gillis, claimed that 
they “had been arrested without warrant and were being held 
without bail to be tried, without a jury, before an alleged court 
or tribunal set up by the military authorities, upon charges to 
the petitioners unknown, and this notwithstanding they had 
infringed no law and were not members of the organized 

bmations to resist the execution of process exist in said Silver Bow County, and that 
the power of the County, has been exerted and has not been sufficient to enable the 
officers having process to execute it; and 

“Whereas, It has been represented to me by properly constituted authorities 
that the peace officers of the said county are unable to secure service of process and 
compliance with, the law;,' and ^ 

“Whereas, It is made sufficiently to appear to me that peace and quiet can- 
not be re-established in said County of Silver Bow without the aid of some force 
other than the present constituted authority of said County: 

“Now, Therefore, I, S. V. Stewart, as Govertior of the State of Montana, 
under and by virtue of the authority vested in my be the Coirstitution and the 
statutes of said State, do hereby proclaim the said County of Silver Bow, State of 
Montana, to be in a state of insurrection, and do hereby declare that said Silver 
Bow County,. State of Montana, be, a.nd is hereby under martial law, and. under 
the jurisdiction'' of the ■ military 'authorities of, said State of, Montana; and '.such mili- 
tary forces as may be ordered into service to enforce the provisions of this procla- 
mation shall be under the command of Major Dan J. Donohue, this proclamation 
to continue until .the same shall be revoked 'or 'modified* ■ 

Ex parte McDomld, 49' Mont,' 454 (i9i4);''/» r<r, Gillis, 49 Mont. 454 (1914). 
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militia of the state.”^® The respondents claimed that they had 
power to keep the men in detention through the proclamation 
of martial law by the Governor; that such action was necessary 
in order to put down insurrection; and that they were holding 
the men in confinement only until the trouble was over, when 
they would turn them over to the civil authorities. 

Gillis, however, had already been tried by a court set up 
by the military authorities, and had been sentenced to prison 
for eleven months and to pay a fine of five hundred dollars, 
notwithstanding the fact that the district court of Silver Bow 
County was, during the period covered by said proceeding, 
open and actively attending to business. The defense of the 
respondents was that the Governor had the power to declare 
martial law, and that 

. . . when the proclamation, as is the case here, declares absolute 
martial law, that of itself has the effea of suspending all govern- 
mental civil tribunals, and that the supreme authority and re- 
sponsibility of government is thereby vested in the military forces, 
. . . and such military forces, in the discharge of the duties resting 
upon them, may establish courts for the trial of offenders who vio- 
late military orders or who violate the laws of the state within the 
troubled zone.^® 

Justice Sanner, giving the decision of the court, held that 
the governor, as the chief executive, had the power to issue a 
proclamation of martial law and to send troops into “the trouble 
zone.” He continued, “nor is there the slightest doubt that, 
as he must determine so he alone can determine when a state 
of insurrection exists and when the conditions require the inter- 
position of military aid.”“® The conclusions were in perfect 
harmony with the In re Boyle, In re Moyer, and Moyer v. Pea- 
body decisions. The governor also had the right to hold the 
men in custody. Justice Sanner maintained, for 

After a consideration of all that was said in argument and of 
practically all the accessible literature on the subject, we are con- 
vinced that the theory which accords the least power to the gov- 
p. 458. p. 460. “‘‘IWii’., p. 460. 
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eraor and to the militia in cases of insurrection is that lie acts as 
a civil ofScer. of the state, and that the military forces under him 
operate, as a sort of major police for the restoration of public order;. 
a,nd we confidently assert that under this theory : the arrest and 
detention, im.der the circumstances stated, can be justified and 
must be upheld. 

With respect to Gillis, however, the court gave' a, separate 
decision. Granted that the military forces could hold men in 
custody, . 

Does it follow, then, that the Governor can suspend the writ 
of habeas corpuSy declare martial law and authorize the creation of 
military tribunals to try citizens for violations of the laws of the 
state? . . . This claim can, of course, have no basis save upon the 
theory that the governor, having declared martial law, ipsa facto 
suspended the writ of habeas corpus. Certain decisions were pre- 
sented which sustain this view; . . . but we do not care to discuss 
them, for it has been the settled law of this country ever since 1807 
that the suspension of the writ of habeas corpus is a legislative and 
not an executive function. ... If, therefore, the power to suspend that 
writ must stand or fall with the power to establish absolute martial 
law, the inference is inevitable that no such regime can be estab- 
lished by the executive.^^ 

The court asked the question: 

Is it possible for the executive by proclamation or otherwise to 
constitutionally establish in this state any form of martial law which 
will authorize the conviction of a civilian for crime, without trial 
by jury?^^ . ■ ■ 

In answering this question the Justice gave a brief outiine 
of the history of martial law and its mode of exercise. He ar- 
rived at the conclusion that the governor did not have this 
power. Thus Justice Sanner not only denied to the executive 
the power of suspending the writ of habeas corpus because 
it was a legislative £unction,^but also failed , to admit that the 
governor had ■ the power ■■ to establish ' military , courts to try 
civilians in time of insurrection of the type that occurred in 
Silver Bow, County. In reaching this conclusion he said: 

' Bid., p, ^462,': : ^^Bid,ipp. 4^6, 467 . ::>^.Bid.,p..467. 



124 ' WHEN CIVIL LAW FAILS 

. ■ It is insisted, however, that under all the decisions the executive 
can establish martial law in time of war when the ordinary tribunals 
are not open; that an insurrection is war, and that the proof at bar 
shows the civil tribunals of Silver Bow County to have been closed. 
When ill domestic territory the laws of the land have become sus- 
pended, not by executive proclamation but by the existence of war, 
the executive may supply the deficiency by such form of martial 
law as the situation requires, but we deny that insurrection and war 
are convertible terms. 

The term “war” is used in the books, not in its popular but 
in its legal sense, and only the national Congress can declare or 
recognize the existence of war. There is a very great distinction 
between insuri'ection and war. It is this: War is an act of sov- 
ereignty, real or assumed; insurrection is not. War makes enemies 
of the inhabitants of the contending states; but insurrection does 
not put beyond the pale of friendship the innocent in the affected 
district. War creates the rights and duties of belligerency, which 
to a mere insurrection are unknown. Doubtless an insurrection may 
become war, as was the case with the great rebellion, but it does 
not become so in the legal sense until the rebellious party assumes 
political form.“^ 

The above doctrine would seem to deprive the governor 
of the power to declare martial law under any condition, but 
such was not intended. The court concluded its opinion by 
saying that 

Martial law, however, is of all gradations, and although the 
governor cannot by proclamation or otherwise establish martial law 
of the character above discussed, he is not barred from declaring it 
in any form. We must therefore assume that in using that phrase 
in his proclamation, he meant only such degree or form of martial 
law as he was constitutionally authorized to impose. As we have 
seen above, he was authorized to detail the militia to suppress the 
insurrection and to direct their movements without regard to the 
civil authorities, and they could in the performance of their work 
take such measures as might be necessary, including the arrest and 
detention of the insurrectionists and other violators of the law, for 
delivery to the civil authorities; but neither he nor the military under 

Ibid., p. 474 . , ■ ,, ■ 
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him can lawfully punish for insurrection or for other violations 
of the law. The courts cannot be ousted by the agencies detailed 
to aid them; nor can their functions be transferred to tribunals 
unknown to the Constitution."® 

The conclusions reached in this case are impossible to 
reconcile with those reached by the court in West Virginia. 
Is the McDonald case good law.? In the first place, by that 
decision the governor could never declare absolute martial law 
because he could never suspend the writ of habeas corpus. 
Suspension of the writ was considered a legislative act by the 
court and not even the President of the United States could 
suspend the writ unless authorized by Congress. Even the 
court admitted that this was debatable law, for the opinion 
stated that “We prefer, however, to rest our conclusion upon 
other grounds.”"® The reason given in the opinion why the 
executive could not establish absolute martial law was that 
absolute martial law could only be used in “time of war,” and 
by “time of war” was not meant “time of insurrection.” The 
court thus made a clean distinction between war and insur- 
rection. The trouble in Silver Bow County, at Paint Creek, 
in, Colorado, and in Idaho was only insurrection and not war, 
any decisions of the different courts to the contrary notwith- 
standing. Congress alone could declare war, and only then 
might absolute martial law be used. Homtvtv, m. Luther v. 
Borden the Court held that insurrection was war, at least in 
that particular case. A person may still wonder whether the 
distinction between insurrection and war, however logical, is 
yet admitted by law. 

After thus limiting the governor’s power, the Court admitted 
that he could establish qualified martial law. He could not 
usurp judicial power, he could only re-establish it. 

It would doubtless seem advisable to limit the power of the 
governor to declaring qualified martial law during industrial 
disputes. Without doubt all the insurrections studied could 
have been settled with qualified martial law alone. The 
McDondd Aechion rests upon precedent, but it must be re- 
476-477. . , ' v: 
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membered that there is precedent upon the other side o£ the 
question. The decision includes, from necessity, the President 
of the United States as well as the governors of the different 
states. This point has already been discussed and it was found 
that, if the President could declare martial law only after a 
declaration of war by Congress, its use in many cases would be 
rendered impossible, although absolutely necessary. The pre- 
vious li m itations that have been placed upon the President’s 
use of martial law restricted it to the scene of actual fighting, 
regardless of whether Congress had declared war. 

The Ex parte McDonald decision, when applied to the states, 
should prove workable. But, as stated in the opinion, it does 
not apply to the President and the Federal Government. Two 
years after the above decision, the same court again stated its 
position with respect to the use of martial law. During the 
period of the disturbance, the military authority ordered that 
all saloons be kept closed at certain hours and that the stock 
of liquors of all violators of this order would be destroyed. 
Herlihy violated this order, and his stock was destroyed. Ac- 
tion was brought to recover damages.^’^ The court thought 
that tlie closing order was reasonable but that no property 
should have been destroyed without the individual being 
charged with the offense and given an opportunity to defend 
himself. The opinion admitted that in time of trouble the de- 
molition of a building is permitted to prevent the spread of 
a conflagration, but “only the most overriding necessity will 
justify or excuse the ofiEcer ordering such destruction^”^® The 
court did not see any state of war or any necessity for keeping 
the goods from falling into the hands of the enemy, and there- 
fore awarded damages to the saloon-keeper. In the decision 
there was no noticeable change in the court’s view of martial 
law from that expressed in the McDonald case. 

MARTIAL LAW IN WEST VIRGINIA IN I 92 I 

The Mingo County war m West Virginia in 1920-1921 was 
the result of another coal strike. Various reasons were given 

Herliky v. Donohue, 52 Mont. 601 (x9i6). lhid„ p. 610, 
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for the strike and the violence that accompanied it. A member 
of the famous Hatfield clan claimed that “young blood and 
corn likker” were the cause of the struggle. A writer for the 
New York^ Evening Post maintained that the war was over 
the question, “Shall the miners have the right to belong to the 
United Mine Workers of America and to bargain collectively 
with their employers V' As the strike continued without abate- 
ment and with more violence, the Duluth Herdd said that the 
issue of law and order had become the greatest question and 
overshadowed the original causes of the dispute."® 

The seat of this conflict was the lower part of the state of 
West Virginia, bordering on Kentucky. This section of the 
country, called the Williamson coal field, was one of the last 
of the West Virginia fields to be developed. The union did 
not have the miners of the section organized, and the trouble 
was brought about by the attempt of the union to organize 
them. The majority of the miners of the Williamson field in- 
cluded, at that time, native mountaineers who considered per- 
sonal liberty of the highest importance and resented any inter- 
ference by federal or state troops. At the same time these 
people were accustomed to violence. The famous Hatfield and 
McCoy feud had taken place in this part of West Virginia. 
Because of the very nature of the people, there was little doubt 
that, if a strike were declared, the authorities would have their 
hands full preserving order. 

The reasons given by the miners for the strike are as 
follows: They claimed that the right of freedom of speech 
and assembly had been violated by the operators; that the 
operators were trying to crush the United Mine Workers of 
America, a lawful organization; and that men should be al- 
lowed to join a labor organization if they so desired. The 
operators, on the other hand, contended that they had the 
constitutional right to hire men individually and to refuse to 
deal with the United Mine Workers; that all the trouble in 
the district was caused by the unions and that the proposed 

^®For the diHerent reasons that might have brought about the strike, see *‘Thc 
Blame for West .Virginia's The Utemry digest, (Sept. lo, 1931), 16. 
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Strike was part of a conspiracy of labor with the operators in 
other coal-producing states. Since no agreement could be 
reached between the two groups, the strike was finally called.®® 

Senator Kenyon, in the report of the Investigation Com- 
mittee to the Senate, said that the miners were determined to 
organize, while the operators were just as determined not to 
recognize the union. Such conflicting purposes, he thought, 
would inevitably end in trouble.®^ 

It is unnecessary to go into the various details of this strike, 
which in many ways was similar to the Paint Creek disturb- 
ance, but it is necessary to state that the Governors of West 
Virginia®^ were at a disadvantage. On account of the World 
War, the governor of the state did not have the militia at his 
beck and call and was therefore forced to call for federal troops 
for aid. Federal troops were sent into the strike district three 
separate times. On August 29, 1920, they were first sent in 
but were withdrawn on November 4. They were sent in on 
November 28, and again in the spring and summer of 1921. 
Various proclamations of martial law were issued by the Gov- 
ernors of West Virginia, but the state oflScials did not want to 
institute absolute martial law. It was hoped that the strike 
could be settled without resorting to this extreme measure. 
Governor Cornwall and his successor in office. Governor Mor- 

See Hearings Pursuant to Senate Resolutions, No. 8o, 67th Cong., 2d Sess., 3 v. 

A fuller statement of the view of Senator Kenyon is as follows: “The issue 
is plain and perfectly apparent. The operators in this particular section of West 
Virginia under consideration openly announce, and did before the committee, that 
they will not employ men belonging to the unions, for, as they say, they believe 
they will become agitators; and further, that they have the right, and will exercise 
it if they desire, to discharge a man if he belongs to the union, and in making these 
claims they believe themselves to be within their constitutional rights. 

“On the other hand, the United Mine Workers are determined to unionize these 
fields which are practically the only large and important coal fields in the United 
States not unionized. 

“Here we have the situation of two determined bodies trying to enforce what 
they believe are rights, which rights are diametrically opposed to one another, and 
we have the situation of an irresistible force meeting an immovable body. In such 
case there can be nothing but trouble’" (Seware' Report, 6 Cong,, 2d Sess., No. 

457 >^P- 4)* 

There were two governors of West Virginia during the time of this strike, 
Governor Cornwall and Governor Morgan. 



A RETURN TO QUALIFIED MARTIAL LAW , I29 

gan, thought that the mere presence of the soldiers would be 
sufficient to control the situation and prevent lawlessness. 

Having these considerations in mind, the Governor, on 
November 27, 1920, declared that Mingo County was , in a 
state of insurrection and that the federal troops would have 
full power and authority in the disturbed zone. These federal 
soldiers were able to preserve order without much trouble dur- 
ing their first occupation. The civil courts were left open, and 
all offenses were turned over to the civil authorities. Governor 
Morgan, declaring martial law on May 19, 1921, issued the 
proclamation in the same form as did Governor Cornwall; 
except that he added specifically: do hereby further declare 

and proclaim that said territory is, and shall remain, under 
martial law until the necessity therefor ceases to exist and my 
further order: Provided, however, that the civil courts of Mingo 
County shall continue to have jurisdiction of, and try, all 
crimes, misdemeanors and offenses against the civil law.’’’^‘^ 

The instructions given General Bladholtz, who was in 
command of the federal troops sent into the strike district, 
were: 

Ib achieving your object necessity is the measure of your authority. 
You will always countenance and support the civil officers in 
executing their laws, and if necessary you will protect and support 
and aid them in the execution of their duties. The civil functions 
and processes of the State will not be interfered with, nor super- 
seded, if exercised effectually in the suppression of violence and 
the restoration of order. Persons arrested should either be admon- 
ished and sent home, or if detained they should be delivered to the 
State authorities as soon as practicable. Where that course results 
in the release and return to scenes of disorder of persons whose 
presence there impedes the accompUshmeiit of your purpose, such 
persons may be retained in military custody so long as the necessity 
exists.''^^ : , 

' '®®F,rom Proclamamn of Governor Morgan, May I9» 1921.. . . 

These instructions , were issued to General Bladholtz when . the federal troops 
. were sent , into West Virginia to scop .the. ‘*armed march.** " 

' Senate Documents, Sjih. Cong,.^ 2d Sess., No. 263,, pp. ' 320-321. 
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Evidently the purpose of both the state and federal authorities 
was not to have the absolute type of martial law that was 
used at Paint Creek. 

The Governor by proclamation had instituted qualified 
martial law; that is, persons could be kept in detention while 
the disturbance continued. Before the federal troops appeared, 
the Governor did not have any militiamen to act as police, 
and so he delegated to the civil officers the authority to enforce 
the rules of qualified martial law; that is, they were to act in 
a double capacity, enforce the civil laws as county officials, and 
at the same time to act as subordinates to the governor in the 
enforcement of martial law. Unfortunately, this method of 
procedure was not upheld by the courts. This was the first 
case in which the Supreme Court of West Virginia failed to 
uphold the actions of the Governor with relation to martial law. 

The case in question was Ex parte havinder}^ Under his 
power as an official instituting martial law, the sheriff of Mingo 
County had arrested several persons. The offense for which 
they were held was not one under civil law. The men de- 
manded writs of habeas corpus, and in this way a chance was 
given to the court to restate or to alter its previous opinions 
with regard to martial law. 

It is almost impossible to reconcile the decision in this case 
with ihaX oi Hatfield v. Graham. The Lavinder decision re- 
stricted the power of the governor. It is very unusual to find 
such contradictory decisions given by the same court in so 
short a time, and they show the power of public opinion. 

The facts of this case are as follows: Lavinder and others 
were placed in jail by the sheriff of Mingo County for. acts 
that were permitted by civil law yet were prohibited by the 
Governor’s rules and regulations over the so-called military 
district. The sheriff did not claim that he was acting in his 
usual capacity as a civil officer, but that he was delegated by 
the Governor to enforce martial law and that he was acting in 
this capacity when he arrested these men. The prisoners ap- 

Ex parte Lavinder, 88 W. Va. 713 (1921). 
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plied to the civil courts for writs of habeas corpus and in thiS' 
manner the question of martial law came before the court. 

The most important point of the decision was that the so- 
called martial law, instituted by the Governor and the sheriff 
of Mingo County, was not martial law at all; therefore, the 
rules and regulations of martial law could not be enforced. 
Although the court upheld the declaration and use of martial 
law that had occurred during the Paint Creek disturbance, 
it maintained in the Lavinder case that martial law had never 
been instituted and that the decisions of the court handed down 
after the use of martial law at Paint Creek, did not apply. It 
was said in the former decisions that if the governor acted in 
good faith in his declaration and use of martial law, his actions 
were not reviewable by the courts. In this case the Governor 
acted in good faith, yet the courts passed upon his actions. 
Justice Poffenbager said: 

Admittedly, there was no actual military organization or force 
representing the state government, in Mingo County, at the time 
of the arrests. The Acting Adjutant General, holding a military 
commission, was on the ground and was directing the civil authori- 
ties of the county, the sheriff, constables, justices, policemen and the 
posse comitatuSf hvit they were not enrolled, enlisted nor organized 
as a military force. Under the law, the Governor had a potential 
military force in the state and county, the unorganized militia; 
but, being unenrolled, uncalled and unorganized, it could not have 
been deemed to be an actual military force, nor treated as such. 
Although officially declared to be in a state of war, the county was 
not occupied by any military force of the state. The enterprise 
was an attempt to put into effect and enforce military or martial 
law, by merely civil agencies. The presence of a military officer and 
action of the civil authorities, under his direction, constituted no 
more than mere military color in the situation and procedure.^ 

The broad conclusion of the opinion was that 

The existence of war' between a state and citizens of a portion of 
its territory, arising out of an insurrection, does not of itself inaugu- 
rate martial law in such territory, nor does the proclamation there- 
Ihtd,, pp. 715-716. 
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of by the Governor put it in operation. Nor does the fact, nor the 
proclamation, nor both afford any constitutional basis for a procla- 
mation of martial law in such territory, unless nor until a military 
force is put into the field for administration and enforcement 
thereof.^® 

The court stated that the substitution of martial law for 
civil law could not extend beyond the actual theater of the war, 
in direct contradiction to the decision of Hatfield v. Graham ^ 
where the court upheld the Governor in closing a newspaper 
ojffice located without the prescribed zone of warfare. It is 
impossible at this point to reconcile these two decisions given 
by the same court within a period of ten years. The court 
further limited the extent of martial law by saying: 

Martial law within the territory of a country at war with an- 
other, or with rebellious citizens or subjects in possession of a part 
of its own territory, is not a necessary incident or consequence of 
the existing state of war. . . . Besides, until the declaration of war 
is carried into effect by actual military or naval operations, there 
is no such an emergency as justifies the possession or exercise of 
such extraordinary powers as the statute confers in time of war.®® 

The conclusion reached by the court was that this was not 
a time of actual war. These men were arrested under rules 
which occur only when actual war exists, “and, under them, 
citizens cannot be arrested or detained, except in the time of 
such war, for acts not constituting offenses under the civil law, 
though proscribed and forbidden by executive regulations, 
rules and orders set forth in proclamations of war and martial 
law.”^^ 

The Harvard Law Review, in its comment upon this case, 
did not agree with this opinion, and submitted the point that 

. . . even though troops are unavailable, preventive martial law 
may be thus established. The necessity for martial law exists only 
when civil authority is inadequate to avoid a reign of lawlessness, 
Unless this power is granted,*— the necessity being admitted,— law- 
lessness ensues. To meet such an emergency, the governor may, as 

Bid., p. 713. pp. 716, 720. p. 714, 
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an exercise of his military power, use civil officers, wffio as citizens 
are potential militiamen, and whose acts are justified not by their 
civil authority, but by the military authority of the governor 

This opinion is probably a more sensible one than that taken 
by the court. 

Following this decision the Governor at once began to enlist 
men in the state militia, for appeals for martial law continued 
to come from Mingo County. The Governor therefore issued 
another proclamation on June 27, 1921, in which he complied 
with the rules laid down by the court in the Lavinder case by 
saying in it: “I do hereby declare and proclaim that it is 
necessary to call out, and do hereby call out, for active duty in 
said County of Mingo, one hundred and thirty men of the en- 
rolled militia of said County of Mingo, when such enrollment 
is completed, to execute and enforce the laws of West Vir- 
ginia.”'*" These men immediately went on duty and remained 
in control of the situation until the Kanawha invasion and the 
arrival of the federal troops. During this period, so far as can 
be ascertained, punitive martial law was not used. All civil 
oifenses were tried in the civil courts. If the offense was con- 
trary to the rules of the Governor during the period of the 
martial rule, the persons were detained in custody and no writs 
of habeas corpus were recognized by the officers.*® 

“Coiistitutiona! Law — -Powers of tlie Executive — Martial Law — Absence of 
Military Law,” Harpard Law Remew, XXXV (Jan., 1922), 338“339. 

’^^ Proclamation of June 27 , ig 2 i. 

The system that was used, according to a writer in The Nation, was: “Arrests 
are made without warrants, but under the Governor’s proclamation the civil courts 
remained in Mingo County to try persons charged with offenses against the laws. 
Such per. sons may obtain bail. Offenses against the iirodaination of martial law 
are non-bailable and beyond the pale of the courts. In this realm Major Thomas B. 
Daws, acting Adjutant General of the State and Commander of the militia in 
Mingo County, rules absolute and supreme. He is not only jinlge and jury; 
he is law-maker besides. He decides what are offenses against the Governor’s procla- 
mation and how they shall be punished. He claps people into jai! and lets them 
out as he pleases. Charges are : regarded as superlluous and even the delay and 
bother of trials by courts martial have been dispensed with. Whatever else may 
be said against the system, it cannot be condemned as enmeshed with red tape” 
(Arthur Warner, “Fighting Unionism with Martial Law,” . The Nation, CXIII, Oct. 
12, 1921, 396). ■ 

In Louisiana in 1915 the Supreme Court of that state held that, although martial 
law was declared and troops were in the district, tlie district court should still try 
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During this strike use was also made of federal troops. The 
positions of the President of the United States, of the governor 
of the state, and of the troops themselves were discussed and 
cleared up to some extent. At the time of the three days’ battle 
in May, 1921,'*'* the Governor, fearing that he would not be 
able to control the situation with the forces that he had at his 
disposal, asked the President to send troops and to declare mar- 
tial law. President Harding consulted with Secretary Weeks, 
and a declaration of martial law was drawn up and signed, 
while a number of federal troops were held in readiness to be 
sent into the strike zone. Senator Sutherland of West Virginia 
called on the President and asked for martial law. Pressure 
was brought to bear on all sides to force the President to take 
this drastic measure. Several requests for troops were made 
by the Governors of both Kentucky and West Virginia. (The 
strike occurred on the Tug River, the boundary line between 
the two states.) Representatives were sent to West Virginia by 
President Harding, and, acting upon their recommendation, 
the President neither sent troops nor proclaimed martial law. 
He thought that the state governments ought to handle the 
situation, if possible, without federal aid. The following tele- 
gram, making known the President’s position, was sent by 
George B. Christian, Jr., the President’s secretary, to Governor 
Morgan: 

The President directs me to address to you the statement that 
the Federal Government is ever ready to perform its full duty in 
the maintenance of constitutional authority, but he feels he is not 
justified in directing the military forces of the nation to enter the 
State of West Virginia, according to your request, until he is well 
assured that the State has exhausted all its resources in the per- 
formance of the duty clearly belonging to it, or the situation has 

cases and continue in operation. Governor Hall had declared martial law but he 
also requested the judge to hold court and to discharge the duties of his office. 
This was sufficient reason, the court thought, for the court to continue to function. 
In re State ex rel. Barataria Land Co., La. 428 (1915). Sec also County of 
Christian v. Merrigan, 191 III. 484 (1901); Charles Fairman, The Law of Martial 
Rule, p. 203. 

For a more explicit account of what took place, both in West Virginia and 
Washington, sec the New Yor\ Times, from May 13 to May 30, 1921. 
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become a menace to the Federal Government or a hindrance to the 
performance of its functions. On the representation thus far made 
the President is not convinced that West Virginia has exhausted 
all its own resources, and he awaits more definite assurances,^® 

The President did not think it advisable to use federal troops 
as police, especially when the state had not done its utmost to 
control the situation. Preserving order was primarily a duty 
for the states. The New York, Times editorially approved the 
action of the President: 

A loose tendency has been growing to appeal too quickly to 
Washington to do police work properly belonging to the States. It 
seems easier to invite Federal power and soldiers of the regular army 
often appear to overcome rioters more quickly than can militiamen. 
But the fact remains that it is a confessed failure of State govern- 
ment not to be able to maintain law and order. It ought to be felt as 
a reproach and disgrace by its citizens. Only in the last resort should 
the President be asked to do what the Governor has sworn to do 
himself."*® 

Later, when the Kanawha miners invaded the Mingo fields, 
the Governor of West Virginia again called on the President 
for aid, and this time troops were sent. The President again 
prepared a proclamation of martial law, but he hesitated to 
declare martial law as a federal measure since the troops could 
take any necessary action without such proclamation.'*^' Thus 
he took the same position as that of Secretary Garrison in the 
Colorado strike. The civilian troops were able to protect the 
county from the invaders until the federal troops arrived. From 
this time on the army of invading miners gradually melted 
away, and serious trouble was averted. The federal troops were 
withdrawn within a short time, and the state again assumed 
control. Later the strike was settled, martial law was revoked, 
and civil order was restored. 

: New^ Yor^. Times, May, i8, 1921, ' Ibid,, May 19,^921, 

See New York, TimeSy Sept., President Harding on Aug. 30, 1921, 

did issue a prodamation ordering those engaged in insurrectionary proceedings to 
disperse, but he did not declare marual law (t/. 5 . Vol. 42, Pt 2, 

pp. 2247-'2248). ; ; 



WHEN CIVIL LAW FAILS 


136 

The following conclusions may be reached from the three 
foregoing instances of the use of martial law: In the first place, 
there was a strong desire to limit the power of a governor of a 
state with respect to martial law. In order to do so, the Mon- 
tana Court made a sharp distinction between insurrection and 
war. Having made the distinction, the court maintained that 
punitive martial law could be used only in time of war. Since 
Congress is the only power that can declare war, the court con- 
cluded that the power of the governor to declare was merely a 
usurped power which could not be legally exercised. It was, 
however, admitted in all three instances that the governor did 
have the power to institute qualified martial law, which action 
the court thought would be equally effective without certain 
undesirable results. In the second place, whenever a governor 
of a state asked for federal troops to aid in quelling an insurrec- 
tion, the President, if troops were sent, was automatically put in 
charge of the situation, and he did not have to issue a declara- 
tion of martial law. The very fact that the governor had asked 
for troops was sufficient for the President to take any action that 
he might think necessary. Lastly, it is possible to see that the 
use of martial law in its absolute form was not considered ad- 
visable in labor disputes, for in all these cases there was a reac- 
tion from the West Virginia instance, and checks were placed 
by the courts on the unlimited use of martial law by the state 
governments. 



Chapter VIII 


THE INFLUENCE OF THE WORLD WAR UPON 
THE USE OF MARTIAL LAW 


THE “emergency” DECISIONS AND THE CHAMBERLAIN BILL 

Although it aft'ected nearly every phase of life, the World 
War did not render recourse to martial law necessary. While 
the United States Government was not forced to use martial 
law during the war, it was called upon to use other measures 
which, while not so drastic in nature, rested upon the same 
constitutional interpretation that permits the use of martial 
law. For the duration of an emergency these measures were 
justified by the doctrine of implied powers and were upheld 
by the Supreme Court as constitutional. The gist of the opin- 
ions of the Supreme Court in these “emergency decisions”^ 
was that the national government must protect itself and pre- 
serve its existence. In order to do so, the government had cer- 
tain inherent powers, which are recognized in all governments, 
to preserve the Constitution and laws and the sovereignty of 
the state. The Court acted upon its previous statement that 
when one department of government was exercising this power 
“it behooves the court to be careful that it does not undertake 
to pass upon political questions, the final decision of which 
has been committed by the Constitution to the other depart- 
ments of government.”^ In order to help win the war, drastic 
regulations of the railroadsj of the whiskey business, and of 
landlords were permitted. In so far as the Supreme Court is 
concerned, certainly the implication was that if either the Presi- 
dent or Congress deems it necessary to declare martial law 

'^Wilson V. 243 U. S. 332 (1917); Hamilton \\ Kentucky Distilleries and 

Warehouse Co., 253 U. S. 146 (1919); Caffey, 251 U. S. 264 (1920); 

Block V. Hirsh, 256 U, S. {ig2t)\ Marcus Brotm Holding Co. v. Feldman, 256 
U, S, 170 (1921). " ", 

^ Fong Yue Ting v. U, 5 ., 149 'U.'.S. 698 (1893,), 7,12. - 
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within the United States, such action will be upheld by the 
Supreme Court. 

The only real attempt to establish martial law during the 
progress of the war occurred when the Chamberlain bill was 
introduced in the Senate. It was primarily a bill to punish 
spies,® but in order to do this, martial law was proposed. If 
the bill had been passed, martial law would have been extended 
over the entire United States. The bill simply bristled with 
constitutional questions."* It stated that on account of changed 
conditions of modern warfare the United States proper had 
become a war zone and that the establishment of martial law 
was essential to the winning of the war. It was defended by 
its author, but serious opposition to its enactment soon de- 
veloped. Senator Brandegee thought that, with the courts open 
and with no insurrection, the measure was “absolutely violative 
of every guarantee contained in the Constitution as to trial by 
jury and individual liberty.”® 

The bill was referred to the Committee on Military Affairs, 
and some hearings took place. According to Senator Brande- 
gee, the majority of the Committee was in favor of the measure, 
and gave little consideration to its constitutionality.® He, there- 
fore, by resolution, urged the transfer of the bill to the Com- 
mittee on the Judiciary.'^ 

Nothing ever came of the bill, for just at this point a letter 
from President Wilson to Senator Overman was made public 
in which the President stated that he was unalterably opposed 
to the bill: 

My Dear Senator: 

Thank you for your letter of yesterday. I am heartily obliged 
to you for consulting me about the Court-martial bill, as perhaps 
I may call it for short. I am wholly and unalterably opposed to 
such legislation, and very much value the opportunity you give 
me to say so. I think that it is not only unconstitutional, but that 

^With respect to spies see U. S. v. McDonald, 26% Fed. 754 (E. D. N. Y., 1920). 

Congressional Record, Vol. 56, Ft. 5, p. 5120. The above description of the 
bill was made by Senator Brandegee 6, p, 5402). 

^Ihid., p. 5402. , ^ Ibid,, p. 5472. 

'^Senate Resolution No. 228, Congressiond Record, Vol. 56, Ft. 6, p. 5401. 
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in character it would put us upon the level of the very people we 
are fighting and affecting to despise. It would be altogether incon- 
sistent with the spirit and practice of America, and, in view of 
the recent legislation, the Espionage bill, the Sabotage bill, and the 
Woman Spy bill, I think it unnecessary and uncalled for. 

I take the liberty, my dear Senator, of expressing myself in this 
emphatic way, because my feeling is very deep about the matter. . . . 

Woodrow Wilson.® 

At that time Wilson was at the height of his power. His 
opposition to a bill meant its defeat, and certainly there was 
nothing equivocal about the above statement. The letter was 
a death blow to the use of martial law during the war period, 
Senator Chamberlain later withdrew his bill, and the question 
was never again raised in the Senate. 

Such, in brief, are the events concerning the use of martial 
law that occurred during the World War. In fact, its use was 
never attempted. The conclusion that may be gathered is 
that martial law will probably never be used in the United 
States upon a national scale, except at a time of absolute neces- 
sity, probably only when a foreign invasion will make its use 
imperative. However, there is reason to believe that under 
these conditions the Supreme Court would hold its use con- 
stitutional upon the ground of an emergency exercise of an 
inherent power, the same ground upon which the Supreme 
Court justified the emergency acts that were passed upon 
during the progress of the World War. 

THE RESORT TO PUNITIVE MARTIAL LAW BY TEXAS AND NEBRASKA 

As a result of war-time fervor and the Supreme Court’s 
failure to make any pronouncement concerning its use, martial 
law in its punitive form was used in both Texas and Nebraska 
in the years that immediately followed the World War. Its 
use in these states marked a return to that type of martial law 
declared on Paint and Cabin Creeks, Probably it would never 
have been done except for the influence of the war. 

During the years that followed the World War, martial 

^^Neuf YorJ{ Times, April 23, 1918..'. . 
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law was often used in Texas. The reasons for its use were many 
and: varied. Once it was declared to prevent further casualties 
in a race riot between whites and blacks. At other times it 
was used to protect property from looting after a hurricane, 
to keep order during strikes, to restore respect for law in newly 
developed oil fields, and, more recently, to regulate the produc- 
tion of oil.® In no instance was qualified martial law declared. 
One lawyer, describing the type of martial law declared in 
Hutchison and Berger counties in 1929, said:, ''He [Dan 
Moody] did /20/ say, 'I dtchrc qualified martial' law,' He 
did not say, 'I declare martial law subject to the following 
qualifications.' He did say, 7 do declare martial complete, 
unqualified, subject to no restrictions.”^® 

: The use^ of martial law in Galveston' in 1920 was sustained 
by the federal district court, and by its use military tribunals' 
were established for the trial of civilians. Early in that' year 
a longshoremen’s strike in Galveston brought violence, and 
the business of the town was greatly disrupted. As a result, of 
these conditions Governor Hobby of Texas issued the follow- 
ing proclamation: 

Whereas the congestion in the movement of commerce through 
the port of Galveston is preventing the receipt of goods by Texas 
merchants and threatening the outward shipment of Texas crops 
almost ready for market, and this condition has reached proportions 
affecting the business interests and material welfare of Texas and 
the property rights of citizens; and 

Whereas this condition has heretofore caused acts of violence 
on citizens of the State and there is now imminent danger of in- 
surrection, tumult, riot and breach of the peace, and serious danger 
to the inhabitants and property of citizens in the territory here- 
after described. ... 

Now, Therefore, I, W. P. Hobby, Governor of Texas and Com- 
mander-in-Chief of the Military forces of the State, do, by virtue of 
the authority vested in me under the constitution and laws of the 
State, declare that the conditions above described are clearly violative 

®For an account of the use of martial law in each case see Jacob F. Wolters, 
Martial Law and Its Administration. 

Ibid., p. 23, the argument of Paul D. Page, Jr. 
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of the constitution and laws of the State. ... I do declare martial 
law in said territory 

The proclamation was followed by another which sus- 
pended city officials and made provision for military authorities 
to enforce the law in the military zone. Not only were civil 
laws enforced by the military, but also certain rules that regu- 
lated the activities of the citizens of Galveston were issued 
under the authority of the military commander. 

A mass meeting in opposition to this use of martial law 
was called by the city fathers. The military commander re- 
fused to permit the gathering to take place, and the meeting 
was called off. The city officials said in calling off the meeting 
that they were bowing to a superior force. This action left 
the military in complete control of the city, and a military 
court was set up for the trial of all offenses against both civil 
and military regulations. 

William McMaster, a citizen of Galveston, was arrested by 
the military force for the violation of a traffic ordinance. The 
offices and courts having been taken over by the troops, he was 
tried before the provost judge and was fined, but he was com- 
mitted to jail in default of payment. McMaster petitioned the 
Federal District Court for a writ of habeas corpus, claiming 
that his trial was illegal and that he was deprived of his liberty 
in violation of his constitutional rights. It was maintained, on 
the other hand, that the trial was properly conducted since 
the Governor had declared martial law and suspended the city 
officials who had “failed, refused and neglected to preserve the 
peace,” and that the commanding officer had issued an order 
directing the provost marshal to take charge of the police work 
formerly done by the city. 

Judge Foster in this case’^" declared that the governor of 
Texas had the power to call out the militia in case of insurrec- 
tion and that the question whether there had been an insurrec- 
tion was one for the governor to decide and not for the court. 
Continuing his line of argument, the Judge said: “Since he 

V; Bid,, "p. sB, United States v. Waiters, 268 Fed. 6g (1920). 
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had the authority to institute martial law, notwithstanding 
there is no statute of the state of Texas authorizing him to do 
so, he could do anything necessary to make his proclamation 
effective.”^® Did this include the suspension of civil officers 
and the establishment of military courts? The Judge thought 
so, for it was stated that the Governor had power “to sus- 
spend the officers of the city for failure and refusal to execute 
the laws, and to institute a military court to take the place of 
a municipal court, whose officers were suspended, with juris- 
diction to enforce the ordinances of the city.”^'* The petition 
for a writ of habeas corpus was denied, and the court upheld 
this method of administering martial law. 

It will be noticed immediately that this case upheld the 
use of military tribunals for the enforcement of municipal law 
and not for the punishment of civilians for the violation of 
military rules. In this way it might be distinguished from 
State V. Brown. However, the decision clearly gave moral sup- 
port to the use of military courts whenever martial law is de- 
clared in industrial disputes. 

In 1922 martial law was used in Nebraska in a form similar 
in many respects to the type that was used in Galveston. The 
Governor of Nebraska declared martial law in Nebraska City; 
the militia was called out, and a military commission was au- 
thorized to try offenses against the public peace and violations 
of any military rules and regulations that might be established. 
Subsequently, two citizens were tried before the military com- 
mission; one was found guilty of keeping arms and ammuni- 
tion, and the other was convicted of keeping open a prohibited 
place of business. While these men were still serving the sen- 
tences meted out to them by the military tribunal, the Governor 
declared martial law at an end and withdrew the troops. The 
two prisoners, thereupon, petitioned for a writ of habeas corpus 
contending that their sentences infringed the rights guaranteed 
to them in the Fourteenth Amendment. Among other claims 
the petitioners maintained that the military commission did 
not have the authority to try them and that, even if the com- 

Ibid., p. 71. p. 70. 
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mission did have the power, no sentence could outlast the 
period of military occupancy. 

The opinion of tlie federal district judge^® was that the 
declaration of martial law and the description in the proclama- 
tion of conditions of lawlessness and disorder had been “equiva- 
lent to a declaration of the existence of that organized resistance 
to authority known as ‘insurrection.’” At such a time, the 
court believed, martial law became necessary and the will of 
the commander supreme within the area of the disturbance. 

Did this power include the establishment of military tribu- 
nals for the trial of civilians In this particular case the opinion 
went so far as to uphold the establishment of military tribunals, 
notwithstanding the fact that the civil courts were open in 
the military zone. The opinion stated; “No doubt the com- 
mander may avail himself of the courts as a means of trial, 
but he may also institute tribunals during the emergency to 
deal with offenders in the district. . . . This is especially true 
of offenses against the military regulations, such as these peti- 
tioners committed, acts which are not offenses against the laws 
of the state.”^* Would a sentence imposed by such a court de- 
prive a person of his liberty without due process of law.? The 
opinion, in answering this question, stated that “due process 
of law depends upon circumstances and varies with the sub- 
ject-matter and the necessities of the situation, and imprison- 
ment of citizens by the military commander may be lawful in 
some cases.”^’^ 

The last question passed upon by the court was whether 
the individuals should continue to serve their sentences after 
martial law had been brought to a conclusion in the district. 
The court confessed that it was able to find little information 
upon this subject in any court decisions, but in agreement with 
the other conclusions rendered in this opinion, the court stated: 
“If the punishment is inflicted but a few days before the estab- 
lishment of peace, it would seem absurd that sentences, other- 
wise just should at once expire. While the necessity for crush- 

'^'"United States' v. Fischer, 280 Fed. 208 (1922). 

p. 21 1. 2io..' 
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ing of further resistanee may have passed, the reason for con- 
tinuance of sentences theretofore given has not ceased.”^® 

In these two cases the type of martial law was similar to 
that used in West Virginia — that type approved by the Supreme 
Court of West Virginia in State v. Brown. The Nebraska case 
even permitted the use of martial law courts when the civil 
courts were open. The only possible justification for the court’s 
position was that, to the best of its belief, the civil courts were 
not in the proper exercise of their jurisdiction. These two de- 
cisions, however, gave much support to the doctrine of emer- 
gency power and the right of the executive branch to resort 
to extraordinary means in times of crises. 

Ibid,, p, 212. 



Chapter IX 


THE POSITION OF STATE OFFICERS WHO 
DECLARE AND EXECUTE MARTIAL LAW 


In recent years there has been a marked tendency for the 
governors of the different states to declare martial law more 
frequently and on less provocation than formerly. Martial 
law, it is true, has not been used on so wide a scale as was 
practiced during the mining strikes in West Virginia and Colo- 
rado, but instances of its use have been far more numerous. 
Many cases have been carried to both the state and federal 
courts. In this chapter consideration must be limited to the 
pronouncements of the courts and to brief accounts of the 
facts leading up to the actual use of martial law. 

Major developments in the last few years with respect to 
the use of martial law have been: first, the refusal of certain 
courts to recognize and approve qualified martial law; second, 
the acceptance of the power of the federal courts to pass upon 
the necessity for the declaration of martial law by a state execu- 
tive; third, the use of martial law as a means to secure better 
economic conditions; and fourth, a new use of martial law 
during industrial disputes.^ 

QUALIFIED MARTIAL LAW AND THE POSITION OF THE 
SOLDIERS WHO EXECUTE IT 

Although the powers and position of the military forces 
in quelling an insurrection or preserving order have been sub- 
jects of controversy for many years, in recent times the differ- 
ences of opinion have become even more acute. One reason 
for this condition has been the inability of the military officers 
and of the courts to differentiate between the position of sol- 
diers who have executed qualified martial law and those who 

^The first ,, three' points,, 'are considered' .in the , pages that,' !ramed,iately follow. 
The fourth point is, .considered' .in Chapter X. . 
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have acted simply as aides to the civil officers. Whenever dis- 
orders have occurred and the use of troops has become neces- 
sary, there have been three distinct classifications in which the 
soldiers might find themselves: (i) when the militia has been 
called out for the purpose of aiding the civil authorities, mar- 
tial law has not been declared and the troops have simply acted 
as peace officers; (2) when qualified martial law has been de- 
clared, either the soldiers have turned offenders over to the 
civil courts for trial or have kept them in detention until the 
restoration of peace; and (3) when punitive martial law has 
been declared and the military commander has been permitted 
to establish military courts for the trial of offenders against 
whatever rules that might be established, the troops have been 
limited only by the orders of superior officers. Confusion fre- 
quently has been due to the difficulty of the soldiers, and even 
the courts, in distinguishing between troops, acting when 
qualified martial law has been declared, and when acting as 
peace officers alone. 

When troops have been called out to enforce the law and 
martial law has not been declared, the civil officers have given 
orders and the soldiers have acted as police officers in carrying 
them out. These soldiers have had the same responsibilities 
and have been subject to the same limitations as have been 
placed on civil officers in the enforcement of civil law. Many 
instances have occurred when the military forces have acted 
above the law, claiming that the rules governing them were 
different from those governing civil officers. All this has re- 
sulted in a movement to abandon the use of qualified martial 
law and an attempt on the part of the courts to define and 
limit the position and powers of troops called out merely to 
give assistance to the local law-enforcing agencies. The use 
of troops in this form has not been discussed previously in this 
study, for martial law has not directly been concerned. How- 
ever, since confusion has arisen over the use of troops in this 
fashion when qualified martial law has been declared, some 
explanatory statements are necessary^ 

One of the early cases on this subject was that of Ela v. 
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Smith? This case resulted from an attempt to enforce the fugi- 
tive slave law in Boston. A riot resulted and the militia was 
called out. Ela was injured by the soldiers, and brought suit to 
recover damages. The court’s opinion was that the mayor had 
had full power to call out the militia and that the soldiers had 
been subject to his orders. At the same time the court was care- 
ful to state that the calling out of the militia “does not even 
enlarge the power of the civil officers by giving them any mil- 
itary authority; but only places at their disposal, in the exercise 
of their appropriate and legal functions, an organized, dis- 
ciplined and equipped body of men.”® 

Troops have been frequently used in this fashion. The suc- 
cess of this mode of procedure has caused many courts to frown 
upon the use of martial law, particularly during industrial dis- 
putes or minor disturbances.^ In 1911 the Supreme Court of 
Kentucky refused to recognize qualified martial law and 
placed the same responsibilities upon the military as were 
placed upon civil officers, when the military acted as aid to the 
local officers. At that particular time the militia was called out 
by the Governor of Kentucky to put an end to certain raids that 
were being made by a group of men called “nightriders.” 
Martial law was not declared in any form. In Fran\tv. Smith 
the Kentucky court laid down certain rules to govern soldiers 
on duty at such a time. The facts of the case are as follows: 
Smith, a citizen of Kentucky, was arrested by the military and 
was turned over to the civil officials for trial. The charges 
proved to be unfounded, and suit was brought for false arrest. 
The decision of the court was to the effect that the governor 
had full power to call out the troops. “Whatever the reason 
that may exist for the failure or inability of the local civil 
authorities to suppress violence and disorder, when it comes to 
pass that they cannot or will not do it, then it is not only the 

V, 5 Gray (Mass.) 121 {1855). 140. 

Chapin v. Fmy, 3 Wash. 386 (1891); Wte/<?y v. State, 62 Tex. Grim, 392 
(1911); Maniey v. State, Tex. Grim. 502 (1913); Orr v. Burleson, 214 Ala. 257 
{1926). In Chapin v. Ferry, the court stated that although the troops were used as 
aid to the civil authorities, the troops did not become a part o£ the sheriff’s posse 
comitatHs but were still in the service of the state. 
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right but the plain duty of the Governor to act.”® It was stated 
that when he had acted in this manner, he had acted as a civil 
officer and not as co m mander-in-chief of the army. Under 
these conditions “a member of the state militia, while in active 
service, under command of his superior officer, has the same 
power as a peace officer of the state, being entitled to the same 
immunity as is afforded to such officers in the performance of 
their duty.”® 

The court openly stated that it did not agree with the In re 
Moyer and the Shortall decisions. Here there was no martial 
law, nor did the court believe that there was any such thing as 
qualified martial law. As a result of this opinion, soldiers called 
out to aid local officers in Kentucky were bound by the same 
rules that governed the civil officers. Qualified martial law 
was not recognized, and the opinion implied that martial law 
itself could be used only when the civil courts were closed.’’ 

This decision served as a precedent for the courts of Mich- 
igan and Minnesota in giving opinions defining the position of 
military officers called out to aid civil authorities when no mar- 
tial law had been declared. While these cases are not directly 
concerned with martial law, they merit notice for the fact that 
the use of qualified martial law was outlawed in both states by 
these decisions. 

The first case arose in Michigan when civil officers asked 
the Governor for aid in enforcing prohibition. There was no 
open insurrection, nor was martial law declared. The Gover- 
nor honored the request and sent certain members of the state 
militia to aid the local officers. In order to prevent the trans- 
portation of liquor, a highway was obstructed and warnings 
were posted to inform users of the highway of this action. In 
the case of Bishop v. the plaintiff failed to see the 

warnings or ignored them and crashed into a log that had been 
placed across the road. He brought suit to recover for damages 
to the car and for personal injuries. The commanding officer 

Fran\s v. Smith, 142 Ky. 232 (1911), p. 240. ^Ihid., p. 232. 

Ibid., p. 242. Sec also Finite v. Canton, 31 Okla. 718 (1912). 

^Bishop V. Vandercoo\, 228 Mich. 299 (1924). 
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claimed that these acts were done while he was enforcing qual- 
ified martial law under the direction of the governor and that 
he was not responsible. 

It was the opinion of the court that there had been no use 
of martial law since the civil' courts had all been open.' In 
answer to the argument that, by the Shortdl case, no declara- 
tion of martial law was necessary to relieve the militia from 
prosecution by civil authorities for acts committed in carrying 
out orders of superior officers, the court stated: ‘There is no 
such thing as ‘qualified martial law.’ ' There is ' no middle, 
ground or twilight zone, between government by law and 
martial rule.”^^ The troops merely supported the civil author- 
ities, and “The power of the military in time of peace has been 
fixed beyond cavil as being ho more than an aid to civil author- 
ities in executing the law.”^^ In this case, therefore, it was the 
opinion of the court that the military officers were not re- 
lieved of liability for “injuries wantonly planned and wilfully 
executed.” 

United States v. Adams^^ was a case before the Federal 
District Court in which the points of law were very similar to 
those in Bishop v. Vandercoo\. Certain individuals were de- 
tained in custody by the militia called out by the Governor of 
Colorado to help preserve order. Martial law was not declared. 
These individuals contended that a writ of habeas corpus 
should be granted by the court since their detention violated 
the due process of law clause of the Fourteenth Amendment. 

In giving the opinion of the court the judge stated: 

It seems to me there either must be martial law or no martial 
law, and, until there is, no rogotary body can lawfully go around 
in this state, depriving individuals of the rights that the Constitu- 
tion, both state and federal, guarantees. We have either one thing 
or the other. The two can not exist side by side, . y , 

In my opinion, the state authorities must take one of two posi- 
tions: Either that niartiaMaw.is justified, and declared, .and the^ 
territory takeU' over, and .the civil made subordinate, to the. mi,Iitary, 

^ Ibid,, p. 309., , . ■ ^^ Ibid, 

United States' V,. ^ Adams, 2$-, '{2^) ,141 (192.8),. ' . ' , 
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or else they must recognize the civil power, and allow it to deal 
with the situation.^® 

It was the conclusion, of the court, therefore, that when local 
civil officers and government continued to function, notwith- 
standing alleged lawless conditions due to strike, arrest and de- 
tention by militia under order of the governor were unauthor- 
ized, and violated the Fourteenth Amendment. 

In spite of the above decisions, qualified martial law has still 
been used in many states. An instance of its use occurred in 
New Mexico when Governor Seligman declared martial law 
in McKinley County. As a result of this declaration, a man 
named Roberts was detained in custody of the military officers 
for keeping alive the insurrection and fomenting trouble. Rob- 
erts was not tried by a military tribunal, and the Adjutant- 
General intended to release the prisoner as soon as the dis- 
turbance was over.^® Roberts sued for a writ of habeas corpus, 
maintaining that martial law was not used in McKinley 
County and that it could not be used under the constitution of 
New Mexico and the United States. 

The main contention of the lawyers for Roberts was that 
the military could be used only as aid to civil forces or as 
deputy sherijffs or constables. It was shown to the satisfaction 
of the court that troops had been sent into the district at a time 
when the local officers had been unable to maintain law and 
order and when the Governor had found a state of insurrection 
to exist. Under such conditions the court would not accept the 
contention that the soldiers were, in effect, deputy sherifis or 
constables.^^ 

The opinion of the court also was that the Governor had 
exercised his power in a proper fashion when he had declared 
that a state of insurrection existed. “The nature of the power 
also necessarily implies that there is a permitted range of honest 
judgment as to the measures to be taken in meeting force with 
force, in suppressing violence and restoring order, for, without 

p, 144. 

^®Scc statement of facts in the State v* Swope, N. Mcx. 53 (1933), 

p. 57. 
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such liberty to make immediate decisions, the power itself 
would be useless. Such measures, conceived in good faith, in 
the face of the emergency, and directly related to the quelling 
of the disorder or the prevention of its continuance, fall within 
the discretion of the executive in the exercise of his authority to 
maintain peace.”'® 

The use of qualified martial law in any state depends not 
only upon constitutional provisions but also upon the attitude 
of the courts in each individual state. The instances given here 
show the truth of this statement. Qualified martial law is still 
being used in many states, and rightfully so. True, the governor 
should be careful to state by proclamation or otherwise that the 
troops are being used in this limited sense and at times should 
state the rules under which the military forces are to exercise 
their powers. If the executive believes military courts are neces- 
sary, in a time of war, he can have them established by the use 
of punitive martial law. If he wishes simply to hold offenders 
in custody until the conclusion of the disturbance, he can do 
this also. It is largely a question of degree.'® Difficulty seems 
to arise over the arbitrary action of troops, called out to re- 
store order when martial law is not declared. Once a set of 
rules has been formulated to govern the use of troops during 
domestic disturbances — when martial law is declared and when 
no martial law is declared — much of the present confusion will 
disappear. In the meantime some courts are defining and limit- 
ing the powers of troops who aid civil authorities, while in 
other states punitive martial law is declared the only recognized 
form of martial law. 

THE STERLING V. CONSTANTIN DECISION 

One of the most difficult problems that accompanies the use 
of martial law is that of securing a safe depository for the 

Bid,, p. 56. ■ ■ 

Charles McCamic holds a similar view; “In Idaho and Colorado, the ones 
arrested were not tried but were placed in detention camps. In West Virginia they 
were tried by military courts and imprisoned. The di/^Ference is only one of degree, 
not of: method” (“The President and Military Power in Emergencies” West F/V- 
ginia Lam Qmrtetiy and : tke . Bar, .XXXIX^ :Dcc,f- . 
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power of determining when martial law shall be declared. The 
danger is the possible abuse of this power, and nothing is more 
contrary to the American concept of liberty than the arbitrary 
and unjustified use of martial law. Of course, the duty of de- 
ciding when martial law shall be used has been placed upon 
tlie executive branch; and certainly when used at the proper 
time and in the proper manner, it is a valid instrument of 
democratic government. There is a constant temptation, how- 
ever, for executive officers to use martial law during no insur- 
rection or war in order to secure more easily a desired objective. 
Limitations upon the use of martial law — that it must be used 
only in time of insurrection or of war, when the civil courts are 
not functioning properly — have proved to be binding upon cer- 
tain executives. Upon others, who believe that economic neces- 
sity calls for such stringent measures as military necessity, or 
who desire to use this power for such purposes as to carry out 
certain campaign pledges, the limitations have been enforced by 
the courts. The economic depression was the occasion for the 
use of martial law upon a new scale. State executives at times 
made use of martial law for economic reasons. Many courts 
passed upon this point and at the same time gave opinions 
concerning the review of this executive action by the courts. 
The most famous case was that of Sterling v. Constantin but 
there were other state and federal decisions upon this vital 
subject. 

One of the gravest problems that arose during the depres- 
sion concerned the overproduction of oil and the drop in price 
of this commodity to ten and fifteen cents a barrel. As nevs' 
oil fields were discovered, the flow of crude oil increased. All 
producers were afraid to discontinue production, for otherwise 
a well located on adjoining property could drain the oil that 
was properly their own. As a result, although the demand for 
oil dropped daily, production continued at a very high level. 
The producers tried to limit production by voluntary agree- 
ments among themselves, but such action failed because some 
would not become a party to the agreement. Thereupon the 

287 U. S. 378 (1932). These cases are considered ia the present chapter. 
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State governments were called upon to save the oil industry 
from ruin. Since the fields most vitally affected were those lo- 
cated in Texas and Oklahoma, Governor Murray of Oklahoma 
and Governor Sterling of Texas were asked to take immediate 
action — to limit the production of oil and incidentally to raise 
its price. 

In August, 1931, Governor Murray issued an executive order 
forbidding production and declaring martial law in a district 
fifty feet round each closed oil well. This action was taken 
pursuant to certain legislative authorization, the purpose of 
which was to secure the conservation of natural resources. 
However, “There was little pretence that the regime of martial 
rule was established for any other reason than to control pro- 
duction in order to raise the price of crude oil. The Governor 
admitted this in statements given to the press when he said that 
if the price goes up to one dollar to two dollars a barrel that 
that is just what was desired.”^® Promises were made to ter- 
minate the military control as soon as the price reached one 
dollar per barrel. 

This use of martial law was not immediately considered by 
the courts. The United States Supreme Court in Champlin 
Refining Company V. Corporation Commission of OhJahomcH'^ 
upheld proration orders of the Commission as a conservation 
measure, but did not pass upon the action of Governor Murray. 
Consequently, the regulation of production in Oklahoma was 
approved as a conservation measure, but the use of martial law 
was not passed upon by the courts until a later date. 

In Texas the same condition of overproduction of oil ex- 
isted. In order to prevent overproduction, the Railroad Com- 
mission of Texas issued orders regulating production. These 
orders were held invalid by the Federal District Court because 
the state legislature of Texas had never delegated such power 
to the Commission. The court also though that the purpose of 
the orders of the Commission was not to conserve crude oil but 

Elmer E. Smead, “Martial Law in the Oil Fields of Oklahoma and Texas,” 
Oklahoma State Bar Journal, VI (April, 1935 )? 6. 

^®286U. S, 210 (1932). 
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to raise the price of it. “Disregarding pretense, subterfuge, and 
chicane, courts must, looking through form to substance, ascer- 
tain the true purpose of a statute not from its recitals of pur- 
pose, but from the operation and effect of it as applied and 
enforced.”^® 

A special session of the legislature was then called by Gov- 
ernor Sterling, and a new law was passed in August, 1931.®^ 
Immediately thereafter Governor Sterling declared martial 
law, stating that his action was to fill in the gap until the Com- 
mission could issue regulations under its new legislative grant. 
The proclamation placed certain counties under martial law 
and directed Brigadier-General Wolters to assume supreme 
command. 

In order to nullify this action, E. Constantin and others se- 
cured from the Federal District Court an injunction which re- 
strained the state officers from limiting production of oil below 
five thousand barrels per well per day. Under the protection of 
this order, the wells were opened for a short time; but the 
Governor, believing that he and his aides, unlike the Railroad 
Commission, were not amenable to the court order, continued 
to regulate production. By a series of orders the production of 
oil was finally reduced to 125 barrels of oil per well per day. The 
Governor claimed that the oil fields were in a state of insurrec- 
tion against the conservation laws of the state. No military 
tribunals, however, were established, nor was punitive martial 
law used. In taking his case to the federal courts Constantin, 
because of these facts, forced an opinion upon the use of mar- 
tial law. 

The Federal District Court, without passing upon the decla- 
ration of martial law by the Governor, issued a restraining 
injunction against the state officers. It was apparently the de- 
cision of the court that, notwithstanding the declaration of 
martial law by the Governor, the troops had been used only to 
give aid to the civil authorities and that martial law had not 

“^MacMillan v. Railroad Commission of Texas^ 51 Fed. (2d) 400 (1931), 404. 

Texas General and Special 42 Leg. 1st Called Session, 1931, p. 46. 
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existed. Therefore, the military officers were in effect civil offi- 
cers, and their acts were subject to review by the courts."* 

The unanimous decision of the Supreme Court of the 
United States in the case of Sterling v. Constantin placed both 
the initiation and exercise of martial law in the sphere of the 
federal courts. This case left only the declaration of martial 
law and the control of the militia free from court interference, 
for all acts done in carrying out martial law have become sub- 
ject to judicial review.^® 

This case is important primarily because it sets certain 
limits, potentially at least, to the executive’s decision that an 
emergency exists that warrants the use of martial law. To the 
student of government it is an illustration of the struggle that 
exists between private rights and the general welfare,®^ while 
the constitutional lawyer attributes great importance to the fact 
that in this case the Court questioned the judgment of the 
executive branch and determined whether this so-called discre- 
tionary power had been exercised in a proper manner. 

Governor Sterling and his counsel maintained that the gov- 
ernor like the President had the power to proclaim martial law 
and that to give the courts the power to review the executive’s 
action was to destroy separation of powers. They believed that, 
in case the executive acted despotically, the proper remedy was 
impeachment. They held that the taking by military authority 
of any property constituted due process of law and that the 
soldiers who enforced the rules were not acting as civil officers. 
The lawyers for the defense believed that; first, there was no 
insurrection and that martial law could not be used; second, 
there was not even a threat of insurrection; third, that the 
courts were open and functioning properly and that their client 

Constantin v. Smith, 57 Fed. (ad) 237 (1932), p. 241. 

See “Con.stitutional Law — Cdnclusiveness of Governor’s Proclamation of Mar- 
tial Law and Orders niade Pursuant Thereto,” University of Pennsylvania Law 
Review, LXKXl (Feb., 1933), 468. 

Sterling v. Constantin, 287 U. S. 378 (1932), 380-386; “Constitutional Law- 
Due Process — Military Orders Limiting Production of Petroleum,” Detroit Law 
Review, III (March, 1933), X14. 
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should therefore receive protection from these arbitrary acts 
that had violated the Fourteenth Amendment.^® 

Chief Justice Hughes in his opinion agreed with the District 
Court that there had been no insurrection or conditions that 
even remotely had resembled a state of war. He also upheld 
the jurisdiction of the federal courts in the case, for not even 
state officers could disregard the rights guaranteed by the Fed- 
eral Constitution. “If this extreme position could be deemed 
to be well taken, it is manifest that the fiat of a state Governor, 
and not the Constitution of the United States, would be the 
supreme law of the land; that the restrictions of the Federal 
Constitution upon the exercise of state power would be but im- 
potent phrases, the futility of which the State may at any time 
disclose by the simple process of transferring powers of legisla- 
tion to the Governor to be exercised by him, beyond control, 
upon his assertion of necessity. Under our system of govern- 
ment, such a conclusion is obviously untenable.”"® 

The opinion recognized the fact that the Court was passing 
upon questions not only of law but of fact — actually upon a 
discretionary power of an executive official. Justification for 
this procedure was based on the fact that “when questions of 
law and fact are so intermingled as to make it necessary, in 
order to pass upon the federal question, the court may, and 
should, analyze the facts. Even when the case comes to this 
Court from a state court this duty must be performed as a 
necessary incident to a decision upon the claim of denial of 
federal right.”®^ 

At the same time the Chief Justice was aware that the gov- 
ernor must use the militia at times to secure the proper enforce- 
ment of the law. He was also cognizant of the fact that the 
power implied a range of honest judgment as to the measures 
that might be used to enforce the law, for, without such liberty, 
the power itself would be useless. The opinion continued : “It 
does not follow . . . that every sort of action the Governor may 
take, no matter how unjustified by the exigency or subversive of 

Sterling v. Constantine, 287 U. S, 378 (1932), 380-386. 

Ibid., pp. 397-398. - Ibid,, p, 398. 
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private right and the jurisdiction of the courts, otherwise avail- 
able, is conclusively supported by mere executive fiat. The 
contrary is well established. What are the allowable limits of 
military discretion, and whether or not they have been over- 
stepped in a particular case are judicial questions.”^® 

The conclusion of the Court, therefore, was that the facts 
of the case failed to justify the declaration of martial law. 
There was no exigency that had justified the Governor’s inter- 
fering with an order of a federal court, for “the proper use of 
that power in this instance was to maintain the federal court in 
the exercise of its jurisdiction and not to attempt to override it.” 

To the person interested in martial law, the decision is inter- 
esting but at the same time disturbing. Certainly it extends the 
federal power beyond the guarantee of a republican form of 
government. “Its policy as precedent is not beyond question, 
although the result reached seems justified on the facts.”"* The 
decision leaves the state executive powerless to cope with cer- 
tain emergencies unless the executive proceeds without regard 
to possible judicial action. Here the Court took upon itself the 
judgment of the very fact of the emergency— questions that 
previously had been regarded as political. The justification of 
the Court’s action was that martial law in this case interfered 
with judicial procedure at a time when its use was unnecessary, 
and therefore a halt had to be called upon this expansion of 
executive power.®* It is the opinion of one writer, however, 
that notwithstanding the above opinion “economic emergen- 
cies conceivably might make reasonable summary action by the 
executive designed to rehabilitate industry, and neither the 
novelty of the means nor the absence of a threat of unusual 
violence should invalidate the fiat.”®^ In the future, however, 
judicial review of executive action may be expected whenever 
martial law is declared. Not always will the court be called 

PP* 400-401. 

. Ernest D. O’Brien, ^‘Constitutional Law — ^Due Process— 'Martial . Law,” Michi- 
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See Charles : Fairman, “Martial; Rule, in the ; Light , of .Sterling v. Constantin,” 
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upon to decide upon the necessity, and sometimes the courts 
will uphold executive action, but the fact remains that the free- 
dom of the executive has been greatly limited by the decision 
in this case.®^ 

In Oklahoma where Governor Murray had called out the militia to enforce the 
conservation laws of the state, petition for an injunction was asked for in the 
Oklahoma courts to restrain the militia from taking private property. The decision 
of the Supreme Court of Oklahoma was based on the principles of law stated in the 
Constantin case. The Oklahoma court admitted that the Governor had the power to 
call out the militia in order to see that the laws of the state were faithfully executed, 
but stated that the militia could be enjoined from taking private propery from an 
individual without due process of law. In the words of the Court: “The Chief 
Executive of the state docs not relieve the courts of their duty to construe and 
apply the laws by placing a construction upon the laws and by calling out the 
militia to enforce that construction thereof. The duty of the Chief Executive to 
cause the laws to be faithfully executed vests him with the discretion to determine 
whether or not an exigency requiring military aid for that purpose has arisen. His 
decision of that question is conclusive upon the courts of this state, but, when the 
militia is called out for the purpose of enforcing the laws of the state, its actions, 
which operate to deprive owners of their property without due process of law, are 
subject to review by and to the control of those courts.” Russell Petroleum Co. v. 
Walter, 162 Okla. 216 (1933). 



Chapter X 

THE CONTEMPORARY USE OF MARTIAL LAW 


THE AFTERMATH OF THE STERLING V. CONSTANTIN DECISION 

In the cases that have arisen in the state and lower federal 
courts since the Sterling v. Constantin decision, little hesitancy 
has been shown by the courts in passing upon the necessity for 
the declaration of martial law by the executive. If any lawyer 
in his brief has doubted the power of the court to judge the 
necessity, a single reference to the opinion of the court in the 
Constantin case has frequently proved sufficient to refute his 
argument. Often the courts have justified the action of the 
executive, and up to the present time it is possible to say that 
they have outlawed only the unwarranted exercise of executive 
power. 

In the New Mexico case of State y. Swope, the opinion of 
the court, while admitting that the governor had a wide discre- 
tion in the steps that he might take in suppressing a revolt, 
stated: “Whether or not the executive or military force has 
overstepped the line is a judicial question.”^ 

Judicial substantiation was also given by a federal district 
court to the declaration of martial law by the Governor of 
Minnesota.® Martial law was declared in 1934 as a result of 
trouble growing out of a truck drivers’ strike. The facts 
showed that considerable violence had taken place. Being un- 
able to maintain order, the local officers, including the mayor 
of Minneapolis and the sheriff of Hennepin County, had re- 
quested troops. In this request it was urged that the troops act 
as they might see fit and not under the direction of the sheriff. 

Upon giving its opinion the District Court failed to cite a 
single case by name, although it referred indirectly to several 
cases. Since no doubt violence had occurred, the court had no 

'^SMe V. Swope, 38 N. Mex. 53 ( 1933 ). 57- 

^ Powers Mercantile Co* v. 7 Fed. Supp, 865 (1934). 
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difficulty in upholding the declaration of martial law by the 
Governor. The opinion of the court was that, given reasonable 
justification, the courts should always uphold the action of the 
governor and that a proclamation should be set aside only 
when the governor clearly acts in an arbitrary manner. In the 
words of the court: “ . . . within the range of the Governor’s 
permitted discretion, his acts are not subject to the regulation 
or control of the judiciary. Arbitrary and capricious acts of the 
Governor, and those having no relation to the necessities of the 
situation, may be enjoined by the courts, as any clear abuse or 
power by an executive may be enjoined.”® 

When Governor Paul McNutt declared martial law in Vigo 
County, Indiana, that county was the scene of industrial strife. 
The troops sent into the strike area were put in complete con- 
trol of the situation. It was the opinion of the Federal District 
Court that the state of affairs had justified this action.^ Requests 
for military assistance were directed to the Governor by local 
officials. After the receipt of these requests, and not before, the 
Governor had declared martial law. 

The action of the executive was upheld by the judiciary 
since there was “no evidence of any arbitrary and capricious 
acts upon the part of Governor McNutt, but, on the contrary, 
the evidence shows that he acted clearly within his discretion, 
and to protect the lives and property of the citizens of Vigo 
county.”® 

It was only natural that certain labor groups and even cer- 
tain disinterested parties were disappointed in the refusal of 
the courts to interfere with the use of martial law during indus- 
trial disputes. According to a statement in the Columbia Law 
Review: “The excessive use of militia in a period characterized 
by increasing labor militancy rather than by insurrectionary 
activity would seem to call for greater judicial vigilance. But 
the danger of unenlightened appraisal of the facts by the courts 
as well as the fact that slight delay usually means death to a 

^ lbid,f 868. ^ V, MdVw//, 12 Fed. Supp. 355 (1935). 

^ Ibid,, p. 360. 
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Strike indicate the improbability of effective judicial relief 
against executive strike-breaking.”® 

In the instances given above, the judiciary in each case up- 
held the action of the executive branch. However, in South 
Carolina in 1935 there occurred an instance in which the Su- 
preme Court of that state not only reviewed the action of the 
Governor but, like the United States Supreme Court in the 
Constantin case, found that the Governor’s action was unjusti- 
fied and contrary to the due process of law clauses in both the 
South Carolina and Federal constitutions. 

The state of South Carolina, although overwhelmingly 
Democratic, was the arena for bitter intra-party strife. At the 
time of the declaration of martial law Governor Johnston was 
the leader of one political group, while the highway commis- 
sion and other state administrative agencies were in the control 
of another. In his election campaign Governor Johnston had 
made a pledge that, if elected, he would remove the chief high- 
way commissioner. The removal was a more difiEcult job than 
anticipated by him, for the highway commission refused 
“to get out.” At last, after considerable bickering. Governor 
Johnston on October 28, 1935, declared a state of rebellion 
against the law of South Carolina in connection with the opera- 
tion and general control of the highways of the state. The 
militia was ordered to take charge of the highways and the 
highway commission office. The proclamation suspended the 
writ of habeas corpus with respect to persons breaking any pro- 
vision of the proclamation. The Supreme Court of South Caro- 
lina regarded this proclamation as a declaration of martial law. 

The case of Hearon v. Calus'’ arose over the attempt of the 
Governor to remove the commission by the use of martial law, 
and the Supreme Court of South Carolina was compelled to 
pass upon this act of the executive. 

The counsel for Governor Johnston argued that the dec- 
laration that a state of insurrection existed could neither be en- 
® “Martial Rule— “Suit to Enjoin Governor’s Proclamation— Justification for use 
of Troops in Industrial Disputes,” Law Ret>iew, XXXVl (March 1936), 

'496* 

'^Hearon v. 178 S. G. 381 (1935). • 
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joined nor reviewed by the court. However, the court held 
otherwise, chiefly because at the time of the proclamation 
South Carolina was peaceful and the courts were functioning 
in a proper manner. In answering the argument that the ac- 
tion of the Governor could not be reviewed by the courts, the 
opinion stated: 

when his acts exceed the authority given him by the Constitution 
and Statutes and are injurious to the personal liberty and property 
rights of citizens of the State, they are open to the inquiry and con- 
trol of the judicial arm of the State. ... If the power of the Gov- 
ernor, after his proclamation of the existence of a state of insurrec- 
tion, is uncontrolled by any deterrent power of the government 
and is subject only to his caprice and will, what shall restrain him 
from depriving a citizen of his property or his liberty.? To hold 
that he has such unlimited power, unrestrained by any force of law, 
would be subversive of every principle of freedom and liberty, and 
be an invitation and provocation to the insurrection and rebellion 
which it is the province and duty of the law to suppress.® 

In conclusion, it is very noticeable that the courts, both state 
and federal, have made extensive use of the Sterling y. Con- 
stantin decision. Therefore, in the future whenever martial 
law is used, it may be expected that an appeal to the courts will 
be made on the ground that the actual conditions do not justify 
a resort to martial law and that the governor’s actions are both 
unnecessary and unwarranted. Certainly the courts have added 
another burden to their long list of self-imposed tasks. 

A NEW USE FOR MARTIAL LAW 

Before the year 1936 troops were used in industrial strikes 
to prevent acts of violence, not only against the owners of 
property, but also against the group of nonstrikers who desired 
to continue working. At that time, however, troops were first 
used for the purpose of maintaining law and order by closing 
of the mill in which the strike was in progress. This new de- 
velopment is one of the greatest importance. If troops, in the 
future, first close mills for the purpose of avoiding violence, 

^ Ibid,, pp, 399-400. 
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then martial law will become an instrument that will be highly 
approved by organized labor. That this mode of procedure has 
received support from many different sources is proved by the 
events of the last two years; but, if labor ever reaches the point 
where, by acts of violence, it can force the government to close 
plants by the use of martial law, then the ultimate success of 
all strikes is assured. 

In 1936 a strike was called in the Strutwear Knitting Com- 
pany® located in Minnesota. Troops were ordered out to pre- 
serve order, but martial law was not declared. The troops, 
however, eventually took charge of the plant and closed it. 
The owners of the mill obtained an injunction restraining the 
military officers from interfering with the owners’ possession of 
their property. The court believed that troops could not be 
used for depriving a person of his own property when he was 
abiding by law and conducting a lawful business. In the words 
of the court, “It [a state] cannot suppress disorders, the object 
of which is to deprive citizens of their lawful rights, by using 
its forces to assist in carrying out the unlawful purposes of 
those who create the disorders, or by suppressing rights which 
it is the duty of the state to defend.”^® 

Notwithstanding this decision, which was not directly con- 
cerned with the use of martial law, the possibility of using this 
power for closing plants was not overlooked. In the summer 
of 1937 the United States experienced one severe strike after 
another. Several times martial law was used for the purpose 
of closing industrial plants — a startling new development in 
the use of martial law. Strikes occurred principally in the 
Middle West, but their effects were felt over the entire United 
States. First it was the automobile industry that felt the drive 
of the unions for collective bargaining; then in time came the 
steel industry with many other smaller strikes in other fields. 
Labor trouble continued for months. Certain large corpora- 
tions in both the motor and steel industries came to terms with 
the labor organizations. The United States Steel Corporation, 

^ Stmimear KmtMng''Co,:Y-. Ohon, 13 Fed, Supp, 384 (1936). 

Ibid,, p, sgi, ' 
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which employed approximately half of the steel workers, 
signed contracts with the Steel Workers Organizing Com- 
mittee of the C. I. O., and other companies followed this ex- 
ample. However, three great steel concerns, while expressing 
their willingness to bargain collectively, refused on principle to 
sign union contracts. Strikes immediately broke out in their 
mills, and many were forced to close. At the same time several 
unauthorized strikes broke out in other industries. The states 
of Michigan, Indiana, Illinois, Ohio, and Pennsylvania felt the 
full effect of these strikes. Business was disrupted, men were 
thrown out of work, and violence was widespread. Martial 
law was then called upon to restore that section of the United 
States to its normal condition.^^ 

During the early stages of the strikes, the state executives 
showed great reluctance to use martial law. The first step 
taken to maintain order was to authorize local officers to aug- 
ment the number of police in the hope that the use of the 
militia would not be necessary. The labor organizations had 
become very powerful. The administration at Washington was 
friendly disposed toward organized labor. Being of the same 
political faith, the state executives were slow to antagonize 
labor, and acts of violence were ignored that a few years pre- 
viously would have occasioned an immediate declaration of 
martial law. Newspapers described certain disturbances as 
“pitched battles.” Lives were lost and a great amount of prop- 
erty was destroyed. Business in the affected states was at a stand- 
still. All of this caused many groups and individuals to write 
to both the state and federal governments urging that imme- 
diate action be taken to stop the violence and permit business 
to resume its normal state. An illustration of this procedure is 
the telegram sent to Governor Davey of Ohio by the Baltimore 
and Ohio Railway showing that their business had been hard 
hit and closing with the statement that “We earnestly implore 
you to immediately take such action as will restore our prop- 

Republic Steel, Inland Steel, and Youngstown Sheet and Tube Corporations. 

Martial law was declared in Pennsylvania and Ohio. Troops were used in 
other states without declaration of martial law. 
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erties to our peaceful possession and enable us to fulfill our 
obligations as common carriers.”^® 

Notwithstanding many acts of violence, the governors of 
the affected states, either because of the objection of labor to 
the use of martial law or because of their own great reluctance 
to use it during industrial disputes, refused to declare martial 
law. Governor Davey called attention to this fact when he 
urged attendance at a steel peace conference. He maintained 
that the state of Ohio had done everything in its power to 
preserve order except to resort to armed troops. 

While these events were taking place in Ohio, martial law 
was declared in Pennsylvania for a different purpose from that 
which would naturally be expected — to close the Cambria 
plant of the Bethlehem Steel Corporation. As a result of Gov- 
ernor Earle’s action a strange phenomenon occurred.^^ Or- 
ganized labor cheered the use of martial law, while the large 
corporations condemned its use in this form in no uncertain 
terms. In the Colorado coal strike of 1912, labor organizations 
condemned the use of troops during industrial disputes and 
maintained that during that strike the soldiers had received 
their pay both from the state and from the mine operators.^® 
The Pennsylvania troops on entering Johnstown were greeted 
with cheers from organized labor, for now, instead of keeping 
the mills open, they were coming for the purpose of closing 
them. 

The plant in which the strike was in progress was the Cam- 
bria plant of the Bethlehem Steel Corporation. On June 16, 
1937, forty thousand workers had planned to stage a labor 
demonstration at Johnstown. Anticipating trouble, the sheriff 
of Cambria County telegraphed the Governor of Pennsylvania 
for aid. The Governor first asked Eugene G. Grace, the pres- 
ident of the corporation, to close the plant voluntarily, but 

New Yor\ Times, June 7, 1937. The appeal was directed to Governor Davey 
instead of the Interstate Commerce Commission because Commissioner Eastman held 
that the Commission had no police powers and that in this case the railroad was 
willing to give service but disturbances, which the local officers should control, pre- 
vented them from doing so. 

New Yori( Times, June 20, 1937. ^® See p. 115. 
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when he refused, the Governor declared qualified martial law. 
The proclamation itself closed with the statement that he was 
putting the district under the police and military forces of the 
commonwealth and that the commanding oflScer had full 
power to force obedience to law.^® 

Governor Earle issued an explanatory statement to his proc- 
lamation. In this statement he explained that he had declared 
modified martial law because he was unwilling to wait until 
bloodshed occurred to take the steps necessary and proper. 
“We are only taking over policing, disarming of the vigilantes 
and the closing of plants. We have not taken over the courts 
and will not unless it is necessary, and I don’t think it will 
be.”^^ 

The Governor ordered the state police to Johnstown to pre- 
serve order. The national guard was not called out. Attorney- 
General Margiotti of Pennsylvania had advised Governor Earle 
that it was “constitutionally legal” for him to declare martial 
law without ordering troops to the affected zone. In explain- 
ing his position the Governor stated: 

The National Guard, I consider, is for reserve purposes and 
to be used ultimately in case of invasion or in extreme emergencies 
such as the recent floods. I do not feel they should be called out 
for strike duty unless the police are found to be insufficient in 
number.^® 

This action of the Governor caused many different and 
violent reactions. Contrary to the usual case when martial law 
is declared, the strikers and their sympathizers were jubilant.^® 
Production at the plant was stopped— the immediate goal of 
every strike. In their minds certain violence and bloodshed 
had been prevented by the Governor’s opportune and wise ac- 
tion. City officials, business and professional men, and the press 
were overwhelmingly condemnatory of a declaration of mar- 
tial law, since they maintained that it was both unnecessary 

^®The proclamation was issued June 19, 1937 (see New Yor\ Times, June 20, 
^937)- F'or full text of proclamation see Johnstown Tribune, June 19, 1937. 

New Yor{ Times, June 20, 1937. Johnstown Tribune, June ig, 1937. 

^® The statement of David Watkins, regional director of the Steel Workers Orga- 
nizing Committee, wasT “Governor Earle has done the right thing” {ibid.). 
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and unwarranted.^® The Bethlehem Steel Corporation itself 
stated that the mill was closed under duress and reserved its 
right to sue the state for damages and to take other legal 
action.®^ 

Martial law in this particular case was of short duration. 
Governor Earle declared martial law on June 19 and revoked 
his proclamation exactly one week later. The unions objected 
to the revocation, claiming that violence was bound to occur, 
and all during the time martial law was in force they urged 
the Governor to stand firm. The corporation itself was greatly 
pleased at this new step, but it was the nonstrikers and citizens 
of Johnstown that probably exerted the greatest influence upon 
the state executive. Either because of the loss of business in 
Johnstown due to no payroll or to the subsidies of the mill 
owners, as claimed by the unions, these groups condemned the 
closing of the mill. They even went so far as to place full-page 
advertisements in the leading newspapers of the country asking 
for financial assistance and condemning Governor Earle’s ac- 
tions as “political maneuvers of an ambitious Governor.”®® 
The press objected to the use of martial law in this fashion be- 
cause, as an editorial in the Yor\ Times stated: “In this 
case the power of the State is not being used to make certain 
that all parties to a controversy conduct this controversy strictly 
within the limitations of the law. It is being used to prevent 
one party from pursuing a course of action which is entirely 
legal in itself, on the ground that this might provoke another 
party to resort to illegal action. This is a remarkable reversion 
of the customary uses of authority.”®® Whether its use was 

According to the Johnstown Tribune , June 19, 1938, “It violates every principle 
of democratic government.” The following day this newspaper stated that “the 
picketcrs were jubilant.” The same issue quoted a statement from the Pittsburgh 
Press which expressed a critical view of this use of martial law, for, “Instead of 
using martial law to break a strike, as in the past, the eifect in this instance was 
to make the strike effective, which it had not been previously.” 

Yor^ Times, June 21, 1937. The June 22, 1937, issue contained a list 
of editorials from the Pennsylvania press upon the use of martial law. 

June 24, , 1,937, , 

^^Ibidn, June 22, 1937. ' 

The Senate Civil Liberties Committee made a thorough investigation of the use 
of money during this strike, but gave little attention to the use of martial law. 
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justified or not, this marked the first time that martial law had 
ever been used in Pennsylvania for the closing of a plant dur- 
ing an industrial dispute. 

While these events were taking place in Pennsylvania, Gov- 
ernor Davey was having great difficulty in preserving law and 
order in Ohio. True, the plants of the Republic Steel Corpora- 
tion and the Youngstown Sheet and Tube Company were 
closed in the Youngstown area due to the strikes, but a strong 
back-to-work movement had developed. When it became 
probable that the mills would reopen, the sheriff of Mahoning 
County requested the steel companies to keep their mills closed 
and to maintain the status quo. This request had the support of 
Governor Davey and Charles P. Taft, Chairman of the Federal 
Mediation Board. Notwithstanding these requests, the mills 
made preparations to reopen on June 22.^ ‘ 

Upon receipt of the information that the mills planned def- 
initely to reopen. Governor Davey declared martial law and 
ordered the peace officers to prevent the opening of the mills 
and to maintain the status quo. This was a modified form of 
martial law, for its primary purpose was to prevent the reopen- 
ing of the mills, and there was no hint of the establishment of 
martial law courts.^® 

The labor leaders had been afraid that conservative Gover- 
nor Davey would not take this action and had telegraphed 
President Roosevelt: “In the name of God and overwhelming 
majority of steel workers of Youngstown we urge you to im- 
mediately intervene in this critical hour and avoid a calamity 
and disaster that Ohio may remember for decades.”^® The 
President continued his hands-off policy, refusing to interfere, 
but the Governor’s action was sufficient to prevent the reopen- 
ing of the mills. 

The National Labor Relations Board tried desperately to 
bring about peace. All their efforts were of no avail, and the 
prospect of seeing the mills closed for an indefinite time 
changed public opinion. The steel companies, the nonstrikers, 
and the general public urged that martial law be revoked. The 

YorI( Times, .June '22,' 1937.' V'. ■■ ■ Ibid. . Ibid. ' 
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mayor of Youngstown objected on the ground that the cost of 
keeping the national guard in the strike zone had already 
reached fifty thousand dollars, while twenty thousand people 
in the Youngstown area who wanted work were deprived of 
their jobs.^’’ The chief objection of the Citizens Committee 
was based upon constitutional grounds. In a prepared state- 
ment the Committee held: “It is reprehensible for the state 
government to excuse itself for the enforcement of the law 
upon the grounds that to do so will incite lawless persons to 
commit crimes and to destroy life and property. To take such 
a position is to admit that the will of the mob, and not the 
Constitution of the United States, had become the supreme law 
of the land.”^® This line of reasoning, according to the letter, 
would approve the government’s action of closing banks on 
the pretext that it would prevent bank robberies.^® 

As a result of this attitude Governor Davey on June 25 
altered his instructions to the national guard. Governor Earle 
had simply revoked martial law, but Governor Davey now 
kept the soldiers in the strike zone, not for the purpose of keep- 
ing the mills closed, but for the purpose of protecting the per- 
sons who desired to work. He gave permission for the mills to 
reopen and said: “The right to work is sacred. The right to 
strike is equally valid. Those who want to return to their em- 
ployment shall enjoy that privilege without being molested. 
Those who wish to remain on strike certainly are entitled to 
do so, and to continue any and all lawful practices.”®* The 
troops were ordered to remain in the trouble zone until all 
danger of violence had disappeared. 

The change of position was bitterly denounced by the 
C. I. O. Governor Davey had now become a strike-breaker, 
and the militia was nothing more or less than the company 
police. The Governors action was challenged in the courts. 
John S. Mayo and three other members of the Steel Workers 
Organizing Committee filed suit in the Federal District Court 
for the Southern District of Ohio asking for an injunction to 
bar the Governor from using the national guard to break the 

Neu/ Y or \ Times - 
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Strike. The bill of complaint stated that the troops arrested 
citizens 

without any justification whatsoever, and did cause approximately 
200 citizens to be thrown into the County and City Jails, wherein 
they were kept incommunicado, without the right to counsel, and 
without any charges being placed against them; assaulted or caused 
to be assaulted many citizens in the State of Ohio and of other 
States, with blackjacks, billies and other instruments, while such 
citizens were being held in the aforesaid County and City Jails, in 
an illegal, arbitrary and unconstitutional manner. ... 

That the said . . . defendants . . . have created and established 
a roving military commission which has substituted itself for the 
civil authorities or aided and abetted and actively participated with 
the civil authorities in their unlawful acts as set forth hereinabove.®^ 

Mayo contended that these actions violated the First, 
Fourth, Sixth, and Fourteenth Amendments, the Civil Rights 
Act, and the National Labor Relations Act. The court was 
asked to declare Governor Davey’s proclamation “illegal, arbi- 
trary, unconstitutional, null, void and of no effect whatso- 
ever.”®®; 

According to the records of the district court the matter was 
heard, and three weeks were consumed in the presentation of 
evidence by the plaintiffs. At the conclusion of the presentation 
the case was dismissed on a motion made by the plaintiffs. No 
evidence was introduced on behalf of the defendants. As a 
result, there was no official judicial opinion upon the declara- 
tion and use of martial law by Governor Davey. 

In a radio address delivered in the fall of 1937, Governor 
Davey made a detailed explanation of his actions : 

Many people misunderstood these first orders, or completely 
overlooked all of them except number two which read “Steel plants 
which have been closed shall remain closed during the deliberations 
of the Federal Mediation Board, provided this period of Hmp is 
reasonably limited.” 

Labor leaders were delighted because they thought the troops 
were sent there to help them win the strike. Employers and their 

of Complaint of John S. Mayo if/ aL against Martin L. Davey et ah, in 
equity. No. 1218 (MS). 
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sympathizers were angered, probably for the same reason. All of 
them overlooked the fact that I had asked the President to inter- 
vene and that a mediation board had been set up. As a matter of 
simple courtesy and official decency, we had to hold the lines as 
they existed for a few days, in order that the mediation board 
might have every chance to succeed. 

# # # # 

Then came the last fateful day, Thursday, June 24th. 

# # # # 

Into the hands of the Adjutant General were placed the final 
orders in the following language: 

# # # * 

“In view of the failure of the peace negotiations in connection 
with the steel strike under the auspices of the Federal Mediation 
Board, we are confronted immediately with the problem of main- 
taining law and order, 

“We can not waiver. Our clear duty is to give every assistance 
to the local authorities to prevent lawlessness of every description, 
as it relates to the strike situation, without which wholesale slaughter 
is almost inevitable. The rights of all citizens must be protected. 
The people as a whole sustain the government and make its con- 
tinuity possible. Government must not abdicate its sovereign powers 
and responsibilities to any who challenge its existence. 

* # # # 

Finally about ii o’clock word came that the Mediation Board 
had finished its work and announced the unfavorable result. I 
started to dial the ’phone to call the Adjutant General, . , . The 
Adjutant General came on the line and I said: “General Marx?” 
“Yes, Governor.” “You may release the orders and proceed accord- 
ingly. ^ ^ ^ ^ 

The strike was ended. There was almost no trouble. Nearly all 
the men flocked back to work eagerly. Law and order had been 
maintained. The sovereignty of government had been upheld. The 
rights and liberties of the people had been protectcd.^^ 

Governor Davey’s defense was not accepted by labor. Mr, 
Edward Lamb, Ohio counsel for the Committee for Industrial 
Organization, replied to Davey’s arguments in an address 
broadcast over a national network. He characterized the Gov- 
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ernor’s action as that of a traitor and stated : “Governor Davey 
sent the troops into the Mahoning Valley ... for the purpose 
of preserving peace. However . . . we showed that he issued 
private orders to the National Guard to break the strike.”®^ 
The precedents set by these two Governors in closing mills 
during labor difficulties will undoubtedly have great effect, not- 
withstanding Governor Davey’s subsequent action.®® As labor 
becomes more powerful and more firmly entrenched, it is pos- 
sible that additional instances of the use of martial law for the 
closing of plants will occur, and martial law will become even 
more difficult to use impartially. What the future has in store 
no one can predict. The fact is inescapable that the use of 
martial law at times may be necessary. Possibly labor will wel- 
come the use of martial law, but irrespective of the group it 
benefits, its use in an impartial manner during industrial dis- 
putes seems almost impossible.®® 

Ibid., Nov. 22, 1937. 

Other governors received requests to close certain plants during labor troubles. 
Governor Browning of Tennessee was asked by certain labor leaders to close the 
Alcoa plant of the Aluminum Company of America. 

During the period of time covered by this chapter there were three cases before 
state courts that incidentally concerned martial law. An opinion of the Iowa Supreme 
Court concerned the liability of officers enforcing martial law as compared with that 
of civil officers. The court stated * ‘the overwhelming weight of authority does extend 
to the military officers under such conditions much greater latitude in the exercise of 
their discretion as to what means it is necessary and proper for them to employ than 
is possessed by civil officers in time of peace.” State v. District Court In and For 
Shelby Cotmty, 219 Iowa 1165 (1935), 1187. 

A command by the authority instituting martial law that a city enact permanent 
measures extending beyond the duration of the use of martial law is not legal 
justification for such a measure. In Oklahoma in 1933 a segregation order directed 
against blacks was enforced by martial law until the city passed a segregation 
ordinance. The military order was deemed immaterial in so far as the validity of 
the ordinance as an exercise of the police power was concerned, but it was held that 
the martial law decree afforded no justification whatever for the enactment of such 
an ordinance. Allen v. OJ^lakomU City, 175 Okla^ 421 (1935). 

In the case of homicide by a member of the state militia while in active service 
aiding the civil authorities what would be the proper court to have jurisdiction of 
the matter? The Missouri Supreme Court in 1935 held that the state courts and the 
court-martial established under the Articles of War would have concurrent jurisdic- 
tion. In the particular case before the court, the court-martial having first assumed 
jurisdiction, a writ of habeas corpus failed to secure the transfer of the case to the 
state courts. When the act occurred the troops were in active service and, according 
to the opinion, the court-martial would not lose jurisdiction should the emergency 
pass before the case came up for trial Ex pme McKitteric^ y. Brown, 337 Mo. 281 
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OPINIONS AND CONCLUSIONS CONCERNING THE 
USE OF MARTIAL LAW IN THE UNITED STATES 


The definition of martial law sanctioned by the Supreme 
Court is “the law of military necessity in the actual presence of 
war. It is administered by the general of the army, and is in 
fact his will. Of necessity it is arbitrary, but it must be obeyed.”^ 
Birkhimer agrees with this view, for he holds that “martial law 
is the rule which is established when civil authority in the com- 
munity is made subordinate to military, either in repelling in- 
vasion or when the ordinary administration of the laws fail to 
secure the proper objects of the government.”^ Mr. Charles 
Warren states: 

Martial law ... is not statutory in character and always arises 
out of strict military necessity. Its proclamation or establishment 
is not expressly authorized by any of the provisions of the Consti- 
tution; it comes into being only in the territory of an enemy or in 
a part of the territory of the United States in time of war or in 
time of peace in which the proper civil authority is, for some con- 
trolling reason, unable to exercise its proper function.® 

Wheaton maintains that “Martial law in this sense is merely 
a greater or less cessation, from necessity, of municipal law; 
and what necessity requires it justifies.”^ Finally, H. C. Car- 

'^United States v. Die\elman, gz U. S. 520 (1876), 526. In the case of In re 
Egan, 8 Fed. Cas. No. 4303 (1866), the court said; “All respectable writers and 
publicists agree in the definition of martial law- — ^that it is nothing more or less 
than the will of the general who commands the army. It overrides and suppresses 
all existing civil laws, civil officers and civil autliorities, by the arbitrary exercise of 
military power. . . . Martial law is regulated by no known or established system 
or code of laws, as it is over and above all of them.” 

® William E. Birkhimer, Military Government and Martial Law, p. 291. 

® Charles Warren, “Spies, and the Power of Congress to Subject Certain Classes 
of Civilians to Trial by Military Tribunal,” The American Law Review, LIII (March- 
April, 1919), 201-202. 

^ Henry Wheaton, Elements of International Law, 6th ed., ed. A. Berriedaie 
Keith, II, 784. 
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•baugh. observes: ‘'It is the will o£ the commander^ limited by 
the laws and , customs of warfare as recognized by civilized na- 
. tionsy: and" sometimes restrained by the orders of ' his military' 
superior or the sovereign authority under which he operates/'^ 
From these definitions it may be concluded that martial law is 
the law of necessity, and that, in the last resort, it is nothing 
more or less than the will of the authorities to whom has been 
given the power of instituting martial law. 

A fundamental question with relation to the use of martial 
law is whether its use is in harmony with the Constitution or 
whether it is extraconstitutional and by its use suspends the 
Constitution itself. Long ago Dr. Francis Lieber wrote as fol- 
lows: ' 

As to martial law at home, which may become necessary in 
cases of foreign invasion, as well as in cases of domestic troubles, 
it has full sway in the immediate neighborhood of actual hostilities. 
The military power may demolish or seize property, or may arrest 
persons, if indispensable for the support of the army, or the attain- 
ing of the military objects in view. ... This operation of martial 
law is neither exclusive or exceptional. Any immediate physical 
danger, and paramount necessity arising from it, dispenses with 
the forms of law most salutary in a state of peace.® 

He therefore concluded that no law could limit the use of 
martial law in every case and that when used it was paramount 
to all else. G. N, Lieber held a similar view: 

It has also been asserted that the principle that the constitutional 
power to declare war includes the power to use the customary and 
necessary means effectively to carry it on lies at the foundation of 
martial law. I cannot agree to this proposition. It is positively 
repudiated by those who justify martial law on the ground of neces- 
sity alone, and the Supreme Court stands committed to no such 
theory. It is contended that martial law be authorized by 
Congress or resorted to by the President or by his officers without 
such authorization, and that in either case its justification is neces- 
sity, and that though it be authorized by Congress the officer who 

C. Carbaugh, “Martial Law,” lUinois Lau/ Repiew, VII (March, 1913), 495. 

Norman Lieber, “What is the Justification of Martial Law?” North Ameri- 
can Review, CLXIII (Nov., 1896), 558. 
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enforces it is liable to have his acts judicially investigated and 
measured by the rule of necessity. But there is no foothold for such 
a theory. If Congress can declare or authorize a resort to martial 
law; in other words, if it can set aside the safeguards of the Consti- 
tution and substitute military power, or authorize it to be done, 
its doing so places the military act which it authorizes entirely 
beyond the reach of the courts, and there is no protection for him 
who is threatened with it, nor redress for him who suffers by it. 
It cannot be that the law of the land is so impotent.'^ 

The same position was taken by Hurd, who maintained that 
the power to declare martial law was extraconstitiitional and 
that it was not included in the war powers. His argument was: 

While it is unquestionably true that where martial law exists, 
the privilege of the writ of habeas corpus is suspended, yet whether 
martial law shall prevail or not, does not depend upon the will of 
the President as Commander-in-Chief of the Army and Navy. Mar- 
tial law comes with war, exists under proclamation or other act, 
and is limited by the necessities of war. It suspends the privilege 
of the writ of habeas corpus, not because some officer has issued 
a proclamation to that effect, but because it closes the courts, de- 
prives civil officers of the power to serve process, and turns all civil 
government over to the hand of the military officer in command. 
It suspends, while it lasts, not only the privilege of the writ, but 
also the civil power of the legislative, judicial and executive branches 
of the government. To say, in such case, that the suspension is 
the act of the President, is to say that he abolishes courts, removes 
civil officers and destroys civil process. No provision of the Con- 
stitution was necessary to enable the suspension of the privilege 
of the writ, at such times, as the Constitution itself is suspended by 
martial law in the territory over which it extends. The constitu- 
tional provision was intended to apply in cases where martial law 
does not exist and where the civil law; is able to exert its authority. 
The doctrine seems to be that the suspension of the privilege of 
the writ contemplated by the Constitution has no relation to a state 
of martial law, and can take effect only in those cases of rebellion 
or invasion where the power to issue and proceed under the writ 
is free and unobstructed.^ 

Ibid., pp. 559-560. See also ‘*Use of Army in the Aid of Civil Powers,” Digest 
of Opinions of fudge Adpocate General, 1901, p. 786. 

® Eoiiin C. Hurd, A Treatise on the IRight of Personal Liberty , . . , 2d ed., p. 127. 
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These statements, while reviewed primarily to show the 
relation of martial law to the writ of habeas corpus, uphold the 
contention that martial law is extraconstitutional in nature. 
Ballantine believes that the idea of punitive martial law is an 
abdication of the supremacy of law.® Recently the statement 
has been made that “In the final analysis the justification for 
the existence of martial law is not to be sought in the Constitu- 
tion for it is a regime not contemplated by the framers.”^® 
The opposite viewpoint, that martial law is in harmony 
with the Constitution, has been taken in many court decisions 
and has been upheld by many writers. Wallace believes that 
the “declaration of a state of war and martial law by a state 
does not overthrow the constitution.”^^ It has been held by 
many that the power to declare and enforce martial law is a 
war power, and, while not referred to in the Constitution, yet is 
implied and its use is constitutional. Henry J. Fletcher says 
that some people 

. . . think that to suspend during a period of martial law certain 
individual liberties is equivalent to suspending the whole constitu- 
tion and handing the country over to a military dictator. But this 
involves a fundamental misconception. No one would seriously 
claim that the military authority should be placed above the con- 
stitution. In providing for the suspension of the privilege of habeas 
corpus the constitution does not decree its own abolition; and when 
it provides for the temporary suspension of the individual rights 
which the habeas corpus was designed to protect until the ship of 
state emerges from the danger zone, the constitution merely shifts 
the responsibility for safeguarding the interests of the state and its 
citizens from one set of officers to another.^® 

Ballantine states that “From a practical as well as a theoretical 
point of view, necessity never requires that the constitution be 

® Henry W. Bailantine, “Military Dictatorship in California and West Virginia,” 
Calif ornia Law Review, I (July, 1913), 426* 

D. Linscott, “Martial Law and Executive Process,” George Washington 
Law Review, I (Nov., 1932), 105. 

George S. Wallace, “The Need, the Propriety and the Basis of Martia! Law, 
with a Review by the Authorities,” Journal of the American Institute of Criminal 
Law and Cnminology, VIH (Sept., 1917), 419. 

Henry J. Fletcher, “The Civilian and the War Power,” Minnesota Law Re-- 
view, n (Jan., 1918), 130. 
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suspended and set aside or that the citizens be subjected to 
arbitrary military orders.”^® A. J. Lobb, in the Minnesota Law 
Review, agrees that the declaration of martial law does not 
overthrow the constituted authority and the law.^'* George A. 
White has recently stated that “Martial law must be considered 
merely a part of civil law and, it may be said, the final assur- 
ance that our constitutional guaranties and civil law will con- 
tinue in force and effect.”^® This opinion of the different 
writers has been substantiated by different court decisions^® 
and is at the present the widely accepted view. When it is said 
that martial law overthrows the Constitution and the laws, and 
that its use is not provided for by them, the employment of 
martial law must mean that the Constitution is temporarily 
overthrown. The other viewpoint is that martial law is per- 
missible under the war powers and the power to execute the 
law, and is in harmony with the Constitution itself. 

It has already been shown that there are two kinds of mar- 
tial law, punitive and preventive. Garrard Glenn in his book. 
The Army and the haw, states that 

So far as the preventive feature of martial law is concerned, 
however, no statute is necessary. If any doctrine can be said to be 
clearly settled in this country at the present day, it is that the State 
has the power to do two things. First, it may determine whether 
there is the necessity for declaring a state of martial law, and this 
determination is an act of state which cannot be judicially reviewed. 
This judgment having been formed, the State may put it in force 
by the use of preventive measures of the kinds already mentioned, 
protection of property and works, dissolution of mobs, and deten- 
tion of persons; and all of this free from the direction of the civil 
authorities or review by the courts.^ 

Henry W. Ballantine, ‘'Unconstitutional Ciaims of Military Authority,” Yale 
Latu Journal XXIV (jan., I 9 i 5 )» 215. 

Albert J. Lobb, “Civil Authority versus Military,” Minnesota Law Repiew, 
HI (Jan., 1919)? ^t) 6 . 

George A. White, “Martial Law,” Oregon Law Rep lew, XIV (April, 1935), 

402. ■ 

^®As Ex parte Mont. 454 (1914). 

^’Garrard Glenn, The Army and the Law, p. 182, 
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' Heary f. Hersey,' writing upon the power of the governor 
during domestic disturbances, believes that 

military authorities are not required to turn such arrested persons 
over to the civil authorities during the continuance of the insurrec- 
tion but can detain them until the insurrection in suppressed, when 
they should be turned over to the civil authorities to be tried for 
such offenses against the law as they may have committed. . . . 
Where the militia is engaged in suppressing an insurrection and 
has arrested a person for aiding and abetting such insurrection, liis 
ditttst is legal, and his detention in the custody of the military au^ 
thorities until the insurrection is quieted also legal^ and the court 
will not interfere to release such person upon a writ of habeas 
corpus.^^ 

The question remains whether an executive is limited to the 
use of qualified martial law or whether his powers include 
punitive martial law. 

So-called martial law, except in occupied territory of an enemy, 
is merely the calling in of the aid of military forces by the execu- 
tive, who is charged with the enforcement of the law, with or with- 
out special authorization by the legislature. Such declaration of 
martial law does not suspend the civil law, though it may interfere 
with the exercise of one’s ordinary rights. The right to call out 
the military forces to maintain order and enforce the law is simply 
part of the police power. It is only justified when it reasonably 
appears necessary, and only justifies such acts as reasonably appear 
necessary to meet the exigency, including the arrest, or in extreme 
cases the killing of those who create the disorder or oppose the 
authorities/^ 

A stronger statement of this view is given by L. K. Under- 
hill in the California Law Repiew, He concludes his article 
with the following paragraph: ^ 

... it is difficult to see how trial of civilians in the home territory 
by military commission under /‘martial law,” can, as a matter of 
fact, be justified. The military forces, like peace officers, may, to 

Henry J. Hcrsey, “Power and Authority of Governor and Militia in Domestic 
Disturbances/’ [American] Law Notes, 31 i 

Charles K, Burdick, The Law of the American Constitution, p. 261. 
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accomplish their lawful errand, find it necessary to trespass upon 
property, to seize weapons, or to detain, or even to commit homicide 
upon an insurgent in flagrante delicto; they may have to go farther 
than peace officers may do, and refuse, for the time being, to obey 
the order of a court to vacate the property, to restore the weapons, 
or to free the prisoner; but it is difficult to see how they can justify, 
on the grounds of necessity, an unlawful trial and sentence of a 
prisoner already taken. If the prisoner is innocent, he is not deserv- 
ing of punishment; and he is entitled to have his guilt or innocence 
determined in the forms prescribed by law. It is the function of 
the military forces to hold the prisoner until order is restored and 
he can be safely turned over to the civil authorities for trial. Martial 
law prevents, but it does not punish.^® 

Owen J. Roberts, long before he became a United States 
Supreme Court Justice, made some very interesting statements 
concerning the nature of martial law. He believed that except 
in time of actual war no exception should be made to the rule 
that civil law is higher than the military. And even in time of 
war the only reason for the use of military rule, he thought, 
should be that there is no machinery for the enforcement of 
civil law.^^ Charles Fairman holds that since insurrection and 
war are not synonymous, . . a governor may not exercise war 
powers during an insurrection.”^^ He believes that the “de- 
cisions conceding punitive powers to the executive have 
marked a trend toward the side of authority which is not 
warranted by precedent nor socially expedient.”^® 

Many writers, especially those connected with the army, 
have taken an opposite view. They maintain that martial law 
is punitive as well as preventive. Otherwise, it has been claimed 
that the use of martial law would in many cases prove to be 
inadequate and powerless. Glenn, in the final paragraph of 
his book. The Army and the haw, states : 

L. K. Underhill, *‘Ji^risdiction of Military Tribunals in the United States 
over Civilians,” California Lam Repieu/, Xll (fan., 1924), 178. 

Owen J. Roberts, ‘*Some Observations on the Case of Private Wadsworth,” 
American Lam Register, XLII (Feb. -March, 1903), 161. 

. Charles Fairman, “Martial Rule and the Suppression of Insurrection,” Illinois 
Law Review, XXIII (April, 1929), 787-788. 
p. 788. 
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The question, in any such case, is simply whether the govern- 
ment is powerless, because of fancied limitations inherent in our 
Constitution, to take the necessary steps to protect the Constitution 
itself. It can hardly be doubted that, in any such case, the view of 
the minority in the Milligan case, will prevail. Opposition to that 
view rests on superstition rather than sound tradition; and supersti- 
tion is not a part of the common law whose very life is historical 
truth.^,^.-' ■ 

Frazer Arnold, writing in the American Bar Association 
Journal^ maintains a similar position: 

The troops enter a district where no actual civil guaranty or 
protection exists for the purpose of revivifying the civil regime as 
soon as possible and of then withdrawing; they do not enter the 
district to carry on or administer the civil functions of constitu- 
tional government, but merely, and as promptly as possible, to clear 
the way for the civil officers of the Constitution to resume those 
functions. ... 

. . . the executive’s authority is paramount; and the civil courts 
have no right to impede him and his officers, in their constitutional 
military mission, by writs of habeas corpus and the like.^® 

Birkhimer is the champion of military tribunals and puni- 
tive measures. He thinks that, “as martial law brings unusual 
offences, it authorizes also tribunals suited to their adjudica- 
tion.” The justification for these tribunals is “based on no 
more reason than similar questions would be regarding com- 
mon-law courts, because the latter are not found on positive 
provisions of the law.”^^ 

It is evident that the question whether or not punitive mar- 
tial law may be exercised in the United States is still an open 
one. The viewpoint of the opinion in the £'x parte McDonald 
case has been popular, but it must be remembered that this 

Glenn, op. cit,, 190. 

Frazer Arnold, “The Rationale of Martial Law,” American Bar Association 
Journal XV (Sept., 19^9), 552 - 553 - Arnold’s arguments were later answered in 
a letter to the editor of the American Bar Association Journal. Among other things 
the writer stated that Mr. Arnold’s position was “opposed to the weight of 
authority, subversive of the United States Constitution” (letter of Lowndes Maury, 
American Bar Association Journal XYi 1920, y 21). 

Birkhimer, op. cit., p. 418. 
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doctrine applies only to the different states and not to the 
United States. The one point upon which all agree is that 
punitive martial law should be used only as a last resort. 

It has been shown that the fact that the civil courts are open 
has precluded the use of martial law. This doctrine may be 
traced from early English history, through the Wolf Tone 
Case^'' its transfer to America, and its adoption as law in the 
Ex parte Milligan decision. Since that opinion was given, com- 
mentators upon the law have developed a contrary view — a 
viewpoint that has had great effect upon the courts. It has been 
claimed that this doctrine has become of no value for two rea- 
sons: first, new developments in the mode of fighting make it 
possible for the civil courts to be open and yet be in the actual 
fighting zone, and second, the real criterion is not whether 
the courts are open but whether they are functioning properly. 
Martial law is the law of necessity; but, according to Gerald 
F. Flood, “the mere breach, or persistent breach of a single law 
does not create the necessity. The defiance of law in the dis- 
trict must be general, and of such a nature as to close the courts 
or paralyze the administration of the law.”®® 

The view that martial law cannot be used if the civil courts 
are open has been losing ground since the Civil War. Suther- 
land, in his Notes on the says that martial law 

can be used only when the courts are closed, and some still hold 
to this view,®® but many others have discarded it. Dr. Francis 
Lieber, in a manuscript found after his death, stated that “It 
has been denied that the government has any right to proclaim 
martial law, or to act according to its principles in districts dis- 
tant from the field of action, or to declare it in larger districts 
than either cities or counties. This is fallacious. The only justi- 
fication of martial law is the danger to which the country is 

^^27 State Tn«/^ 613 [English] (1798). 

Gerald F. Flood, “Martial Law and its Effect upon the Soldier’s Liability to 
the Civilian,” University of Pennsylvania Lau/ Review and American Law Register, 
LXXni (May, 1925),: 401..' ' V' ' . 

Sutherland, Notes on the Constitution of the United] States, p. 224. 

S. E. 'Baldwin {The American judiciary, p. “Ordinarily no mili- 

tary ofScer can rightfully enforce martial law in a place where the regular courts . . , 
are open and in the proper and unobstructed exercise of their jurisdiction.” 
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exposed^ and as far as the positive danger extends, so far ex- 
tends its justification,”^'^ Dr, Licber based the justification of 
martial law upon necessity and did not even consider the ques- 
tion of whether the courts were open as being important. 

In his American Constitutional Law Hare contends that 

In saying that martial law cannot arise from a threatened in- 
vasion, Mr. Justice Davis may have gone too far, and unduly 
limited the right of the military authorities to provide for the safety 
of the community. Nothing short of a necessity can justify a re- 
course to martial law; but such a necessity may exist before the 
blow actually falls. . . . All that can be said with certainty is that 
there must be reasonable and probable cause for believing in the 
imminency of a peril that suspends the ordinary rules. . . 

Willoughby states that 

There would seem to be but little question that the doctrine 
stated by the majority in the Milligan case is essentially a sound 
one, namely, that actual necessity and not constructive necessity as 
determined by legislative declaration, alone will furnish justification 
for substituting martial for civil methods. It would seem, however, 
that in one respect the opinion is open to criticism. ... It is correct 
to say that “the necessity must be actual and present,’* but it is not 
correct to say that this necessity cannot be present except when the 
courts are closed and deposed from civil administration, for, as the 
minority justices correctly pointed out, there may be urgent necessity 
for martial rule even when the courts are open. The better doctrine, 
then, is, not for the court to attempt to determine in advance with 
respect to any one element, what does, and what does not create a 
necessity for martial law, but, as in all other cases of the exercise 
of official authority, to test the legality of an act by its special cir- 
cumstances. Certainly the fact that the courts are open and undis- 
turbed will in all cases furnish a powerful presumption that there 
is no necessity for a resort to martial law, but it should not furnish 
an irrebuttable presumption.^® 

Liebcr, loc. clt., p. 558. 

“^Harc, American Constitutional Law, Ut 964-965. 

Westel W, Wilioughby, The Constitutional Law of the United States (2d ed.), 
Ill, 1602. See also statement of Charles Warren, op, cit,, pp. 201-202. 
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The articles upon this subject in the law journals seem to 
support this viewpoint and give further proof that this particu- 
lar part of the Milligan decision has been repudiated by the 
authorities upon martial law today. H. J. Fletcher, in an article 
that appeared in the Minnesota Law Review, gives his opinion 
as follows: 

To the timid who, in order to justify martial law, require that 
it be exercised only in “the actual theater of war,” it should be 
sufficient to answer that that phrase embraces every place in which 
any military activities are going forward. 

He therefore apparently believes that the term “theater of war” 
should really cover the whole territory of a belligerent power 
whenever war is declared and that any power limiting the use 
of martial law will be disastrous. He continues by saying: 

If it be the true meaning of the constitution that the war power 
has been fettered by provisas which put the liberty of the citizen 
above the safety of the state, then either the experiment of self- 
government will prove a failure, or the chosen leader of the people 
must when necessary disregard mere paper barriers. Unquestion- 
ably the war-leaders will use every weapon within reach, and it 
would be wiser to adopt that interpretation of the fundamental 
law which legalizes whatever imperative necessity compels, than to 
endeavor to put bounds to that which is essentially absolute and 
unlimited.®^ 

Whatever the limits the above writers place upon the use 
of martial law, they agree on one point — that martial law 
should not invariably be prohibited because of the fact that 
the civil courts are open. Some of these writers contend that 
necessity is the only limit for martial law and that the com- 
manding officer is to judge this necessity. Such a doctrme 
would appear to be too radical. The true limit of martial law 
with respect to civil courts would seem to be that when the 
civil courts are handling the situation successfully and are func- 
tioning properly, martial law should never be instituted. This 
conclusion would tend to harmonize the different viewpoints, 

Fietcher, loc. cit., p. 131. 
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■since' martial law ; is never necessary if the civil courts function 
properly and successfully and if the term ''open court” is 
taken to mean a properly functioning court. Truly this is not 
an unreasonable contention. 

The position of the President of the United States with re- 
spect to martial law has been studied in connection with the 
use of martial law during the Civil War. Since that date 
further opinion has been given by different writers upon the 
point, and especially with relation to the writ of habeas corpus 
and other constitutional provisions respecting individual rights. 

Pomeroy, in his Constitutional Law, ascribes to the Presi- 
dent not only the power to proclaim martial law, but also the 
power to proclaim punitive martial law and to carry it into 
force. His opinion is as follows: 

It may be conceded that the President has no authority to de- 
clare or proclaim martial law, and make it general in a district where 
the courts are open and unobstructed; Congress certainly has none. 
But the President, as Commander-in-Chief, wages war; the sole 
object of his hostile endeavors is success. In respect to some of his 
operations he is certainly untrammelled by the restraining clauses 
of the Bill of Rights. . . . Whenever a civilian citizen or alien, is 
engaged in practices which directly interfere with waging war, 
which directly affect military movements and operations, and thus 
directly tend to hinder or destroy their successful result, and when, 
therefore, these practices are something more than mere seditious 
or traitorous designs or attempts against the existing civil govern- 
ment, the President as Commander-in-Chief may treat this person 
as an enemy, and cause him to be arrested, tried and punished in 
a military manner, although the civil courts are open, and although 
his offense may be sedition or treason, or perhaps may not be recog- 
nized as a crime by the civil code.^® 

Hare agrees with this viewpoint: 

It is much more nearly an authority, command, or power derived 
from the function of the President as commander-in-chief, and to 
be exercised according to a sound discretion, which, though not 
clothed with legal forms, is yet subordinate to the law, and account- 

”®John N. Pomeroy, Introdtiction to the Constitutional haw of the United 
States, ed. Edmund H. Bennett, pp. 597-598. 
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able to it for any needless invasion of personal liberty or private 
right. To refer such an authority to the legislature or require their 
sanction for its exercise, is therefore to limit it where it requires 
scope, and enlarge it where it requires limitation.^® 

If the President has the power of declaring martial law, he 
must of necessity have the power of suspending the writ of 
habeas corpus. Although Birkhimer claims that “It may be 
assumed without greatly erring that the power to suspend the 
privilege of the writ of habeas corpus and the power to declare 
martial law are not widely different, they are distinct from 
one another. Martial law is much the broader term and may in- 
clude the suspension of the writ. The suspension of the priv- 
ilege of the writ of habeas corpus falls short of the establishment 
of martial law. Sutherland, speaking of the habeas corpus clause 
of the Constitution, says: “A distinction is to be drawn between 
the suspension of the writ under this clause and the ipso facto 
suspension which takes place when martial law actually 
exists.”®® Willoughby thinks that “In time of war, or of do- 
mestic insurrection or disorder, when so-called martial law has 
been declared, the privilege of the writ of habeas corpus, to- 
gether with all the other civil guarantees may, for the time 
being, be suspended.”®® T. F. Carroll, in an article on the 
use of the writ during the Civil War, concludes that martial 
law may be declared by the President when necessary in the 
actual theater of war and that “the President had authority 
temporarily to suspend the writ of habeas corpus in the vicinity 
of the theater of war.” If the President exceeded his power, 
then his act may be made valid with an act of Congress.'*® In 
conclusion, it is not difficult to agree with Black, who says that 
“The privilege of the writ is not usually suspended except 
when martial law has been declared in a particular place or 
district.”'*^ It is the consensus of opinion, therefore, that the 
President through his war power may institute martial law 

<3/? n, 968. Birkhimer, op cit., p. 398. 

Sutherland, op cU,, p. 224. Willoughby, op, at., Ill, 1612-1613. 

Thomas F. Carroll, “Freedom of Speech and of tlie Press during the Civil 
War,” Virginia Law Review, IX (May, 1923), 550. 

Henry C. Black, Handboo/^ of American Constitutional Law (2d ed.), p. 600. 



i86 


WHEN CIVIL LAW FAILS 


and' 'as ■ a necessary, adjunct to- this power may suspend the 
privilege of the writ of habeas corpus. This is a reasonable 
conclusion in harmony with the Constitution. 

For a long time the accepted rule has been that the actions 
of the President, taken in furtherance of his declaration of 
martial law, are not reviewable by the courts if they are con- 
sidered necessary. A President, or the person in authority 
subordinate to the President, or the governor of a state, can 
do anything under martial law so long as the actions are neces- 
sary to accomplish the end in view. He cannot be punished 
except by impeachment. This position is defended by several 
writers upon martial law. G. S. Wallace believes that 

The Gonstitution imposes upon the President the duty of putting 
down insurrection, rebellion, invasion, etc. It does not say how it 
must be done. Upon what theory could we look to the acts of the 
legislative department to see how we should perform this duty? 
Upon principle we should not. . . . 

Upon what theory should the executive answer to the judiciary 
as to the necessity of his acts? ... 

The extent of the use of these measures rests with the depart- 
ment that puts them in force, and it is not for the branch of gov- 
ernment that has demonstrated its inability to control the situation 
to handicap another branch that is charged with the duty of restor- 
ing law and order. This construction of the Constitution harmonizes 
all of its provisions, and is consonant with the canons of con- 
struction.'^^ 

Hare says: 

All that can be said with certainty is that there must be reason- 
able and probable cause for believing in the imminency of a peril 
that suspends the ordinary rules, which must be determined at the 
time by the commander, but may be reconsidered subsequently by 
a court and jury, who will rarely look unfavorably on any man 
who at a critical period has acted in good faith for the protection 
of the community.^^ 

Notwithstanding the above statements the rule of good faith 
has not been accepted by many writers upon martial law, al- 

George S. Wallace, op, a>./pp. 418-419, Hare, op. m., 11, 965. 
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though it was adopted by the Supreme Court in Moyer v. 
Peabody** 

The effect of Sterling v. Constantin was to enlarge the 
courts’ power to review the action of the executive when he had 
declared martial law. Not only must the executive act in good 
faith, but a governor must use his power only when necessity 
actually exists. It is true that the state executive may call out 
the military when he thinks necessary, but the federal judiciary 
will go over the facts to decide whether the necessity justified 
the military measure that was undertaken. Elmer E. Smead 
states: 

Where it appears that there is an actual state of violence, the 
Governor has a free hand under the Fourteenth Amendment, so 
long as his orders and the conduct of the military in the field are 
preventive and not punitive. But where it is evident that there is 
no actual violence, the Governor’s acts and those of his military 
subordinates are subject to judicial limitation under the Fourteenth 
Amendment although not as to his declaration calling the troops 
into service.^® 

Professor Fairman calls attention to die fact that the Supreme 
Court in Sterling v. Constantin did not follow the lower court 
limiting the powers that may be exercised by a military com- 
mander in time of insurrection to those of a police officer. He 
points out the fact that the Chief Justice “speaks of a range 
of honest judgment, measured by the test of direct relation to 
subduing the insurrection.”*® The federal judiciary then passes 
upon the necessity of executive actions when martial law is 

212 U. S. 78 (i909)» The state constitutions as a whole make very few 
references to martial law. Rhode Island Constitution says that martial law shall 
be used and exercised only when necessity requires. Art. i, Sec. 18, Massachusetts, 
Maryland, Maine, New Hampshire, South Carolina, Tennessee, Vermont, and West 
Virginia constitutions say that only the persons in the army and navy or in the 
militia can be subject to martial law. In three, Massachusetts, New Hampshire, 
and South Carolina, other provisions state that any person can be subject to martial 
law by authority of the legislature. The constitution of Tennessee alone holds that 
the use of martial law is inconsistent with free government. 

Elmer £, Sraead, “Martial Law in the Oil Fields of Oklahoma and Texas," 
Oklahoma VI 14. 

Charles Fairman, “Martial Law in the Light of Sterling v. Constantin," 
Cornell Law Quarterly, XIX (Dec., 1933), 32-33. 
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declared, and while limiting the freedom of the executive, pro- 
tects rights of the individual, “The Federal Constitution may 
be a bulwark to the citizen against a state executive’s assump- 
tion of arbitrary powers, ... for, whether he acts within the 
scope of his authority under such proclamation is always a 
question for judicial review.”^^ 

Professor Corwin, however, believes that the proper check 
upon the President’s power to declare martial law is Con- 
gress, for 

The basis of martial law is always the necessity of the case, whether 
or not the President is entitled to determine the existence of such 
necessity in a way to bind the courts. But whenever necessity is 
the basis of national power then the final say rests with Congress 
by virtue of its powers under the “necessary and proper” clause; 
and an act of Congress, whether for the purpose of defining before- 
hand the occasions warranting a declaration of martial law, or for 
the purpose of terminating or qualifying a current exercise of it, 
would be binding on the President by virtue of the very duty which 
he ostensibly discharges when he resorts to martial law — the duty 
“to take care that the laws be faithfully executed.” Nor has the 
President any prerogative as Commander-in-Chief to employ martial 
law against domestic disorder except in the performance of this 
duty, in other words, as an instrumentality of law enforcement. 
Nor would a Presidential “declaration of war” survive a counter 
declaration by the war-declaring power.^® 

Looking toward the future development of martial law, 
many writers exhibit great concern over its use during economic 
emergencies and also during economic disputes. Both of these 
problems are of great concern. To ascertain what the future 
has in store is indeed a difficult undertaking. At present there 
is a strong feeling against the use of martial law during an 
economic emergency. Certainly the Constantin case implies 
that there is a great difference between an economic emergency 
and a war emergency. One writer in speaking of the use of 

^'Constitutional Law — Federal Constitutional Limitation on Military Powers 
of State Governor,” Virginia Law Review, XXII (May, 1936), 825-826. 

Edward S. Corwin, “Martial Law, Yesterday and Today,” Political Science 
Quanetiy, XLVII (March, 1932), 102-103. 
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the militia during economic distress says: “Of course, the 
truth of the matter is that the militia was used, not to suppress 
insurrection, repel invasion or avert public danger, but in an 
attempt to aid the economic welfare of the state and its citizens. 
Is such a use permissible.'* . . . That answer must be emphat- 
ically no.”*® It would appear, therefore, that in the future, 
when economic distress develops, the executive either must 
use other means to cope with the problem or must use martial 
law for the duration of the emergency and evade court action 
as long as possible — the American compromise between the 
danger of arbitrary rule and the necessity for direct action. 

Organized labor has for many years vigorously opposed the 
use of martial law during industrial disputes, claiming that 
the troops help make strikes ineifective. Labor also maintains 
that the militia usually sides with capital. There has been 
enough evidence to justify this attitude which has been prev- 
alent in all the mining and industrial states. The methods 
that labor has available for preventing the use of martial law 
and limiting the evils are: first, to persuade the executive not 
to resort to it; second, to bring court action against the men 
who carry martial law into effect; and, third, by the use of 
the writ of habeas corpus, to free the prisoners of the military. 
The first method depends largely upon the personality of the 
executive. Labor has used it to considerable advantage.®® The 
second method has not met with any great success. Recently, 
several attorneys have written a brief concerning the use of the 
courts as a way for organized labor to prevent the use of mar- 
tial law in industrial disputes. It reads as follows: 

Since it is clear that the declaration of martial law cannot be 
attacked, habeas corpus is normally the best remedy for challenging 
the acts of the militia. In the Constantin case in Texas the injunc- 
tion was aimed at all the acts of the Governor and militia interfering 

Garrett Logan, “The Use of Martial Law to Regulate the Economic Welfare 
of the State and its Citizens: A Recent Instance,” Iowa Law Review, XVII (Nov., 
1931), 48. 

®®At the present time (July, 1938) President Roosevelt has refused to take 
any part in the present industrial disputes, although violence has taken place and 
lives have been lost. 
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with the plaintiffs production of oil. No such situation is often 
presented in a strike. A court would be most reluctant to enjoin 
the military from making future arrests of strikers or detaining 
them, while it might hold illegal the present detention of particular 
strikers under the circumstances shown at the time to exist. ... 

. The decisions in both state and federal courts have by no means 
foreclosed attacks upon the conduct of military authorities. If the 
Supreme Court of the United States is prepared to consider depriva- 
tions of liberties of strikers upon the same basis as it has considered 
deprivations of property by the troops in the Texas oil case, the 
lawful range of military activity can be greatly narrom^ed. 

However, the treatment of liberties of workers in the past by 
the Supreme Court, does not offer much hope for effective relief. 
In any event American labor history makes it increasingly apparent 
that labor’s victories are to be won in the shops and fields, not in 
the courts.®^ 

The use of martial law in industrial disputes will continue 
to be a very serious problem, particularly since labor unrest 
has increased. On one side the problem is further complicated 
by the fact that martial law frequently has been a judicial 
instrument of oppression of labor, similar to injunctions against 
strikes. On the other side the recent uses of martial law indi- 
cate that it may be used to close plants during industrial dis- 
putes and to foster the growth of organized labor. Martial law 
is thus a possible weapon for either capital or labor.*'^^ Charles 
Fairman believes that there is no single remedy to effect the 
cure except, of course, industrial peace. He suggests that by 
having better trained militia and by careful study of the rules 
of martial law, desirable progress may be made.^® 

Only one general conclusion can be reached from these dif- 
ferent opinions. It is that there is a great divergence of views 
upon martial law among different writers. Most of them 
agree, however, that martial law is the law of necessity, the 

International Juridical Association, Martial Law in Strides, pp. 14-15. 

Merrill Whitman, “Martial Law— -Federal Courts— Injunction— -Materiality 
of Motive for Declaration of Martial Law,” Ilebras\a Law Bulletin, XIII (Feb., 
X 935 ), 303-304* 

Charles Fairman, “Martial Rule and the Suppression of Insurrection,” Illinois 
Law Review, XXIII (April, 1929), 788. 
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necessity to be determined by the persons in authority, and 
that it is certainly preventive and possibly punitive. It suspends 
the privilege of the writ of habeas corpus, and may be insti- 
tuted by the President or the governors of the different states, 
or the subordinates of these two officers acting by their authori- 
zation. Among writers the question of its relation to the Con- 
stitution is still unsettled, although it appears that the use of 
martial law is not extraconstitutional but is one of the enu- 
merated and implied powers.®* 

SUMMARY 

Martial law, unlike civil law, is not statutory in nature. It 
is the will of the commander, subject to a few regulations. It 
is used only when necessary and is the law for emergencies. 
Martial law, in the United States, may be employed in time 
of war in the actual theater of the war, and in time of peace 
when the civil courts are closed or when they are unable to 
function in the proper manner. Martial law is based upon 
necessity. It is a measure that is not usually used until less 
drastic measures have failed. It is never a cure but acts as 
a police power in preserving order, and at the same time it 
is the means of restoring the provisions of the Constitution 
which, for the time being, have been suspended in the trouble- 
zone. Because of the ever present danger that martial law 
might degenerate into the uncontrolled will of the commander, 
its use has been looked upon with disfavor by many. This 
is indeed a serious obstacle. The importance of the position 

The following conclusions were reached by the English writer, Tovey, and 
although they are very general, yet they state the conditions of the use of martial 
law very clearly. 

. . Marshal law is the rule substituted for ordinary law when the jurisdiction 
of the latter is suspended. 

“It prevails only during times of disturbance when the ordinary law is sus- 
pended and may be applied both to civilians and to soldiers. 

“Marshal law is, no doubt, a great evil where it can be avoided, and only 
justifiable by absolute necessity, but the history of the past tells us that the 
summary power conferred by it is occasionally essential for the safety of the com- 
munity at large, and the only means of averting wholesale outrage and rapine. 

“The greatest care should be taken to limit the jurisdiction of Marshal Law to 
the narrowest bounds practicable to attain the required end, and every means 
should be taken by those in command to prevent the extraordinary powers exercised 
degenerating into brutality” (Tovey , Marshal Law, pp. 65, 68, 70). 
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of the person who institutes martial law must not be mini- 
mized, for the successful use of martial law depends to a great 
extent upon him. 

In an attempt to clear up the confusion regarding martial 
law. Chief Justice Chase says in the dissenting opinion of Ex 
parte Milligan th.zt there are three kindsof military jurisdiction: 
military law, military government, and martial law. There 
is little danger of confusing military law with martial law, 
for their chief similarity is only in name. Military government, 
on the other hand, is a form of government established over 
conquered territory superseding local law and as such it is 
easily recognized. “It is the duty of the President so long as 
war continues to provide for the security of persons and prop- 
erty in territory taken from the enemy’s control, and to this 
end he may institute a temporary military government, which 
will continue to be a valid government until the ratification 
of a treaty of peace and the provision by Congress for the for- 
mation of another government.”®® Berdahl states that military 
government may be distinguished from martial law, for “the 
former is exercised only in time of war over the inhabitants 
of an occupied enemy country; while the latter may be insti- 
tuted during an emergency, whether in time of war or peace, 
over the citizens at home.”®® It is around martial law itself 
that the confusion has rested and remained down through the 
years. 

Martial law, in the broad sense of the term, may be used 
in time of war and in time of peace. In time of war there ma y 
be two kinds of martial law: martial law over enemies and 
martial law over the civilians who may reside in the war zone. 
There is no doubt about the right of the United States to 
use martial law with respect to enemies. It is an outgrowth 
of the war power and its use is made possible by the declara- 
tion of war. Military government occurs usually after the con- 
quest, but during the actual fighting and until military govern- 

Constituiion Senate- Docttmeiits, 67th Cong., 2d 

Sess., Vol. 3. 

Clarence A. Berdahl, War Powers of the 'Executive in the United States, p. 152. 
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merit is established, martial law over the enemies of the United 
States is a logical outgrowth of the war powers contained in 
the Constitution. 

Martial law may be established over civilians, in time of 
war, in the trouble-zone. An illustration of this mode of mar- 
tial law occurred at New Orleans during the War of 1812. 
At that particular time New Orleans was threatened by the 
British, and General Jackson considered that he had both the 
privilege and the power of proclaiming martial law and en- 
forcing it over the citizens of the United States. He did this 
as a necessary incident to his power as commanding general. 
It did not mean that the whole Constitution was suspended, 
but only those provisions that would interfere with the win- 
ning of the war and the preservation of the Constitution itself. 
It extended to these provisions alone, “but no farther.”®'^ Al- 
though the use of martial law of this type has occurred very 
rarely in the history of the United States, it is undoubtedly 
true that martial law may be established over civilians in the 
actual theater of war.®* 

Martial law may be established in peace time over civilians 
residing in the United States. By “peace time” is meant a state 
of affairs when there is no open enmity against the government 
of the United States. Violence brought about by industrial 
disputes is not war, although martial law may be used, and its 
use be necessary and constitutionally upheld. It has been shown 
that martial law over civilians may be either punitive or pre- 
ventive — punitive in time of insurrection when the courts are 
closed or are not functioning properly, and preventive when 
the courts are unobstructed and yet need aid in the execution of 
the law. 

Military troops are sometimes used as an aid to the civil 
authorities when martial law is not declared. The troops then 
act a role similar to deputy sheriffs, and do nothing on their 
own responsibility; they act directly under the civil power. 

See the defense of Jackson at his trial for contempt of court, M/er’ WeeJ^y 
Register, VIII, 250. 

parte Milligan, 4 Wall 2 (1866). 
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This use of troops is distinguishable from the use of troops 
under martial law, because there is no declaration of martial 
law and the troops act in entire subordination to the civil au- 
thorities. 

The establishment of state police forces, which has taken 
place rapidly during the last few years, will afford strong sup- 
port to local police officers. Possibly the state police will in the 
future bolster local officers to such a degree that the militia will 
seldom be called out. The militia was not used during the 
Johnstown troublp of 1937 because Governor Earle deemed the 
state police adequate to control the situation. While it is too 
soon to generalize, it is entirely possible that within the next 
few years a judicious use of the state police will make resort to 
the calling out of the militia and the declaration of martial law 
unnecessary. 

Martial law therefore may exist both in time of peace and 
in time of war. In time of war it may extend over enemies 
and civilians in the war zone. In time of peace it may be 
declared in time of insurrection, or revolt, or industrial dis- 
turbances when a degree of actual war has not been reached 
and where there is no actual enmity against the United States 
government. This use of martial law may be either punitive 
or preventive, depending upon the type of disturbance. Such 
is a brief account of the nature and extent of the different 
varieties of martial law. 

Martial law, as defined by the different commentators, must 
be either unconstitutional, extraconstitutional, or constitutional. 
That the use of martial law may be unconstitutional is not 
doubted. This was shown in the Milligan case, but this same 
case made clear that its use under certain conditions was con- 
stitutional. The conception of martial law as suspending the 
whole Constitution has strong advocates among the different 
writers.®® This viewpoint seems neither correct nor necessary. 
Martial law can be harmonized with the Constitution, for its 
use is implied by constitutional provisions. Is martial law ex- 
traconstitutional when exercised in time of war. It would 

See above, p. 175, for Hurd’s opinion. 
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appear that when used over the enemy in time of war, its use 
is in perfect harmony with the Constitution. It is an outgrowth 
of the war power. Moreover, when martial law is exercised 
over civilians in time of war, usually the Constitution has al- 
ready been suspended by the war, and it is not martial law that 
suspends the Constitution but the war itself. Of course, as the 
incident at New Orleans proved, martial law may be used over 
civilians while the Constitution, although threatened, is yet 
in force. Only in such instances can it be said that martial law 
is suspensory in nature; even then it does not suspend the 
whole Constitution, but only those special provisions that , con- 
flict with the winning of the war. Only in this limited sense 
may it be considered as suspensory, and even then it is more 
sustentative than suspensory. 

When martial law is used in time of peace, it should be 
used only when the civil authorities are ineffective and when 
law and order have been overthrown by insurrection, rebellion, 
or class warfare. Then the Constitution has been overthrown, 
cither partly or in whole, by the rebellion itself, and martial 
law is used only to restore law and order and to preserve the 
Constitution. In short, martial law would seem to be restora- 
tive in nature rather than suspensory and, as such, is not extra- 
constitutional in nature, but is a measure undoubtedly contem- 
plated by the Constitution itself. 

It is therefore necessary to conclude that martial law is a 
constitutional measure. The power to declare martial law rests 
upon two separate constitutional powers. It is a necessary 
adjunct of the war powers, and it is implied when the Presi- 
dent is authorized to “take care that the laws be faithfully 
executed.”®® The confusion that is relative to martial law 
rests, to a large extent, in the uncertainty concerning the rela- 
tion of martial law to certain constitutional provisions. 

Martial law, as a necessary outgrowth of the war power, is 
implied in the Constitution when the powers of Congress are 
enumerated. Congress is given the power of declaring war, 
of raising armies, etc., with the added power that is contained 

®®Articie ii, Sec. Ill, Constitution of the United States. 
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in the necessary and proper clause. The war powers of Con- 
gress are very extensive in nature. Congress has the power to 
raise and support armies, to make appropriations of money and 
to call out the militia, to suppress insurrections, and to repel 
invasions. Therefore, no matter how troops are used under 
martial law. Congress is bound to have a great amount of 
power over their use. The actual war power resides in Con- 
gress. The power of the President is executionary in nature. 
His position of Com m ander-in-Chief is guaranteed by the Con- 
stitution and cannot be interfered with by Congress, but as 
far as the actual “war powers” are concerned, he is bound by 
Congress. At this point it may be said that Congress may 
delegate certain powers to the President, and these delegated 
powers have given rise to some uncertainty concerning the 
war power of the President. These powers, while given to 
the President, may be taken away from him at any time by 
Congress. The following power has often been incorrectly 
called a constitutional war power of the President. The Con- 
stitution stipulates that Congress shall have power to “suppress 
insurrections and repel invasions.”®^ However, by the Acts of 
Congress of February 28, 1795, and of March 3, 1807, the Presi- 
dent was authorized to call out the forces of the United States 
and to repel invasion or to suppress insurrection against a 
state or the United States.®^ In this manner discretionary war 
powers were placed upon the President. Burdick says, “It is, 
therefore, clear that the ultimate control of the military ma- 
chine is in the legislative rather than the executive branch of 
the government.”®® 

The power of the President during war time centers around 
his position as Commander-in-Chief. The Constitution says 
that “the President shall be Commander-in-Chief of the Army 
and the Navy of the United States, and of the militia of the 

Art. I, Sec. 8. 

®-Berdahl thinks that these acts were unnecessary^ for he states that “The 
Power of the President to wage a defensive war without a formal declaration and 
without specific authorization by Congress is thus, according to all authority, clearly 
granted, if not in so many words, at least by implication and the inherent purpose 
of the Constitution” (Berdahl, op. ctu, p. 62). 

Charles K. Burdick, 7 he Law of the American Constitution, p. 261. 
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several states when called into actual service of the United 
States.”®^ This provision gives the President the power, accord- 
ing to Berdahl, of deciding “when and where troops shall be 
employed in time of war, so he alone likewise determines how 
the forces shall be used, for what purpose, the manner and ex- 
tent of their participation in campaigns, and the time of their 
withdrawal.”®® But “the power of the President as Com- 
mander-in-Chief must be exercised in accordance with the 
laws and usages of nations, and in the manner prescribed by 
Congress.”®® The position carries great power; the Supreme 
Court has even decided that the President may declare war, 
although Congress may later pass upon his action, and may 
disallow it.®'^ The President has been given the power to repel 
invasions and suppress insurrections. He also decides when 
troops shall be sent into a state in order to maintain a repub- 
lican form of government. It was stated in Martin v. Mott 
that the judges were “all of opinion, that the authority to 
decide whether the exigency has arisen belongs exclusively to 
the President, and that his decision is conclusive upon all other 
persons. We think that this construction necessarily results 
from the nature of the power itself, and from the manifest 
object contemplated by the act of Congress. The power itself 
is to be exercised upon sudden emergencies, upon great oc- 
casions of state, and under circumstances which may be vital 
to the existence of the Union.”®® From the statement of the 
nature of these different war powers it may be concluded that 
martial law was both implied and contemplated by the Consti- 
tution. Certainly there is more ground for this implication 
than for others which have been made. 

Martial law may be used by the President without recourse 
to his war powers. The Constitution states that the President 
“shall take care that the laws be faithfully executed.”®® It has 
been said, “This duty of the President is not limited to the 
enforcement of acts of Congress or of statutes of the United 

®^Arr. 2, Sec. 2. Berdahl, op. at., p. 122. 

Constitution (annotated), p. 374. 

^’^The Prize Cases, 2 Black, 635 (1863). 

Martin v. Mott, 12 Wheat. 19 (1827), 30. 


Art. 2,. Sec. 3. 
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States according to their expressed terms, but includes the 
rights, duties, and obligations growing out of the Constitution 
itself, our international relations, and all the protection implied 
by the nature of the Government under the Constitution.”^® 
During civil disputes, martial law is used as a means to secure 
the proper execution of the law. If punitive martial law has 
been resorted to, then the civil law has already been over- 
thrown, while, if preventive martial law is used, the purpose is 
to secure the execution of the law which has been threatened 
and to see that the law-enforcing body functions properly. In- 
stead of being prohibited by the Constitution, martial law is 
sanctioned by this provision. In the case of In re Neagh, which 
arose from the homicide committed by a federal officer in de- 
fense of a United States judge, the Supreme Court held that 
through this clause of the Constitution the President had the 
power to take measures to protect the life of a judge, even 
though the measures might result in the death of certain in- 
dividuals.”^^ Upon the same ground martial law is made justifi- 
able because it is a necessary measure. To say that martial law 
is not permissible under the Constitution is to limit the power 
of the President to such an extent that he might be held liable 
to impeachment for neglect of duty. Therefore, it may un- 
doubtedly be concluded that martial law is a constitutional 
measure. 

It is evident from the above discussion of the constitutional 
provisions that relate to martial law, that the duty of declaring 
martial law and of putting it into force is placed in the hands 
of the President. It is possible for Congress to declare martial 
law but hardly possible that such action will ever be taken. In 
the states the duty of seeing that state law is faithfully executed 
is placed upon the different governors, who have the power of 
declaring martial law. The executive branch of the govern- 
ment, both in the United States and in the different states, is 
given the power over martial law. Also the executive branch 
of the government decides when the declaration shall take 
place— truly a great discretionary power. 

'^^The Constitution (annotated), op. cit., p, 391. 
re N eagle, 135 U. S. i (1890). 
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The question now arises whether there are any restrictions 
placed upon the President and his subordinates or the state 
governors in the declaration and use of martial law. The limi- 
tation placed directly upon the person in authority is that he 
must act in good faith. For a long time it was thought, as 
martial law was the rule of necessity, its use could be consti- 
tutional only when it was absolutely necessary, and it was the 
judicial branch of the government who decided upon the neces- 
sity. This doctrine was altered for a time, and, while martial 
law was still the law of necessity, the person who instituted 
martial law was held to be free from interference by the courts 
so long as he acted in good faith. In the case of Moyer v. 
Peabody Justice Holmes said that so long as the arrests were 
made in good faith, the governor was the final judge and that 
he could not be held to answer by the courts when there was 
reasonable ground for his belief.’^^ In the West Virg inia case 
of Hatfield V. Graham there was an even stronger statement of 
the above opinion.’^® 

However, the Supreme Court of the United States in 
Sterling v. Constantin’’* reversed this position by concluding 
that there were limits of military discretion and whether they 
had been overstepped in a particular case was for the judiciary 
to decide. The executive who declares martial law must do 
so only when war, riot, or insurrection are imminent, and in- 
stances when he acts in an arbitrary manner will be set aside 
by the courts. In a border-line case it is probable that executive 
determination of the existence of a proper emergency will be 
respected. It is evident, therefore, that when the person in 
authority acts in a proper manner, he will not be subjected to 
judicial review, yet the civil courts judge whether he acts prop- 
erly. If he has not acted in good faith and at a proper time, 
his measures may be disallowed by the court, and he becomes 
liable also to impeachment. 

Other restrictions are placed upon the use of martial law 
that bind the person in authority. In time of war martial law 

Moyer v. 212 U. S. 78 (1909). 

"''^Hatfield v. Graham, 73 'W. Va. 759 (1914). 

Sterlms v. Constantin. 287 U. S. T78 (iQ^2). 
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cannot be used outside the war zone; in time of peace it cannot 
be used when the courts are in operadon.^® The Milligan case 
said that martial law was impossible when the civil courts were 
open and in the proper and unobstructed exercise of their juris- 
diction. This statement is still good law. It has been maintained 
many times that the doctrine of the Milligan case is that when 
the civil courts are open, martial law can never be used. This 
is an erroneous conclusion, for the Milligan decision held 
that the courts should not only be open but should be function- 
ing properly. This statement has never been overruled and 
remains the true test for the use of martial law. It is not con- 
trary to the rule stated in the Milligan case to institute martial 
law while the civil courts are open if they are not functioning. 
The fact that the courts are open has great weight, but the real 
test is the manner in which the civil courts exercise their juris- 
diction. It may be concluded, therefore, that punitive martial 
law is impossible when the civil courts are open and in the 
proper exercise of their jurisdiction. 

The question immediately arises as to who decides when 
the courts are unable to perform their duties. The answer is 
that this duty is placed in the hands of the President and the 
governors of the states and that, so long as there is a real need 
for the use of martial law, the courts will not interfere. If the 
executive should act in an arbitrary manner, the courts may 
disallow his action. 

All grants of power in the Constitution are made with the 
understanding that they are not to interfere with constitutional 
guaranties placed in other sections of the Constitution. In each 
instance of the use of martial law there arises the difficulty of 
reconciling martial law with individual rights. The Fifth 
Amendment states that no person shall be deprived of life, 
liberty, or property without due process of law, and the Sixth 
Amendment guarantees a trial by jury. Does the use of mar- 
tial law conflict with due process of law.? Before this question 
can be answered it is necessary to understand what is meant 

^®This statement does not include preventive martial law. 



OPINIONS AND CONCLUSIONS 201 

by “due process of law.” In the case of Hurtardo v. Ccdifornid’^ 
the Court said that due process of law was not a particular 
mode of procedure, and that a person, convicted of a crime 
without an indictment by a grand jury, had received due 
process of law. It was held in Ex parte WalP'^ that due process 
of law did not in all cases require a trial by jury. Therefore 
due process of law is a very flexible term and per mi ts various 
modes of procedure. 

Martial law is not contrary to due process of law for various 
reasons. In the first place, punitive martial law may be used 
in time of war and in time of insurrection when the civil courts 
are closed. In both cases the Constitution has already been 
suspended, and constitutional guarantees are not in force until 
martial law has restored the Constitution and the law. In such 
cases it cannot possibly be contrary to due process of law. Yet, 
whenever a person who has been active in overthrowing the 
Constitution is arrested and tried by martial law, he always 
pleads that it is contrary to due process of law, a guarantee 
which he has helped destroy. 

Granting, however, that a person who is tried by a military 
commission is entitled to due process of law, there is still no 
conflict between martial law and due process of law. In the 
case of Fong Yue Ting v. United States the Court stated that 
the United States was a sovereign nation and as such had certain 
duties placed upon it. Having these specific duties, the United 
States was vested with “all the powers of government neces- 
sary to maintain that control and make it effective.’”’* It was 
held in that case that the national government had the control 
of foreign relations, and the deportation of aliens was an inci- 
dent of the use of that power and was not contrary to due 
process of law. This was not punishment for a crime but the 
exercise of a sovereign power. 

It has been shown that in time of emergencies the United 
States Government has had power to do things that would not 

Hurtardo v. California, no U. S. 516 (1884). 

Ex parte Wall, ^07 S. 265 (1883). 

Fong Yue Ting v. United States, 149 U. S. 698 (1893). 
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be permitted under ordinary conditions. A government must 
preserve its own existence. When that existence is threatened 
the government may resort to extraordinary measures. During 
the World War the Supreme Court of the United States upheld 
as emergency measures not only Congress’ regulation of the 
rent charged by landlords in Washington, but also a law of 
New York State called the “Emergency Housing Act” that 
forbade, during the time of the emergency, the ousting of ten- 
ants by landlords while paying a “reasonable” rent.'^® 

While the depression was in progress, justification for the 
enactment of certain legislation was based upon its emergency 
character. This ground of defense was considered by the Su- 
preme Court. The Minnesota Mortgage Moratorium Act, 
which was an emergency measure for the relief of property 
owners in Minnesota, was upheld by the Supreme Court. 
Realizing the different interpretations that might be given to 
this approval of the Act, the Court was careful to state that 

Emergency does not create power. Emergency docs not increase 
granted power or remove or diminish the restrictions imposed upon 
power granted or reserved. The Constitution was adopted in a 
period of grave emergency. Its grants of power to the Federal Gov- 
ernment and its limitations of the power of the States were de- 
termined in the light of emergency, and they are not altered by 
emergency.®® 

In this particular case the protective power of the states was 
read into all contracts. In general, any state has the right of 
preserving its own existence and, when exercised, this power 
is not contrary to constitutional guarantees. 

Martial law may conflict with the guarantee of a trial by 
jury, but this has rarely been the case. In the Milligan case 
the lawyers for the United States thought that since the other 

^®The Washington case was Bloc\ v. Hirsh, 2$^ U. S. 135 (1921). The Housing 
Act cases were Marcus Brown Holding Company y. Feldman, 256 U. S. 170 (1921); 
and Lepy Leasing Company v. Siegel, 258 U. S. 242 (1922). 

Home Building & Loan Association v. Blaisdcll, 290 U. S. 398 (1934), 425. 
See also William L, Prosser, “The Minnesota Mortgage Moratorium,” Southern 
California Law Review, VII (May, 1934) 353. This view was reiterated in Schechter 
V. United States, 295 U. S. 495 (1935). 



OPINIONS AND CONCLUSIONS 2O3 

constitutional amendments had been given a rather loose con- 
struction, the same method of interpretation should apply to 
this amendment. The Court decided that the trial of Milligan 
was contrary to this guarantee because this was not a justifiable 
use of martial law. However, when martial law is correctly 
used it is not contrary to this guarantee, for martial law is 
restorative and not until tlie Constitution is restored may any 
conflict be possible. What the opinion of a higher court would 
be upon this point if the sentence of the military commission 
should extend beyond the period of the use of martial law, is 
uncertain. Even in West Virginia when there were several 
convictions for a long penitentiary sentence, all the prisoners 
were pardoned by the Governor. The only exception was the 
Nebraska case; in it the District Court held that “If the punish- 
ment is inflicted but a few days before the establishment of 
peace, it would seem absurd that sentences otherwise just, 
should at once expire.”®^ Even if the sentence imposed by the 
military commission extends beyond the revocation of martial 
law, it is evident that the trial is an emergency measure and 
should be considered in the same manner as any emergency 
legislation. With respect to this last conclusion it must be 
remembered that martial law is not exercised by authority but 
only by fact, that is, when necessary. Consequently, there is 
little danger that martial law will ever be used except as an 
emergency measure. 

The history of the use of martial law shows clearly that 
during the last few years it has been used primarily during 
labor trouble. As the struggle between capital and labor be- 
comes more intense, strikes become more frequent, and vio- 
lence breaks out; many state governments finally turn to mar- 
tial law. Since the use of this instrument necessarily benefits 
one of the two parties to a dispute, it should be carefully ad- 
ministered. In the last few months martial law has been used 
in such a manner as to benefit labor in some instances and 
capital in others. To all executives who have tlie power of 
instituting martial law a word of caution should be directed — 

United States v. Fischer, 280 Fed. 208 (1922), p. 212. 
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that its use take place only during an actual emergency and 
for the sole purpose of restoring law and order. In preserving 
respect for law one side of the controversy may be affected 
adversely, but, when this occurs incidentally, and the real rea- 
son for the use of martial law is to preserve law and order, its 
use is undoubtedly Justified. The courts will protect citizens 
from an arbitrary use of martial law. It is to be hoped that 
in the future executive officers will confine the use of martial 
law to its real purpose and not use this emergency measure to 
redeem campaign pledges or to get rid of political enemies. 

The following conclusions may be reached: 

First. Martial law is an emergency measure and can be 
used when necessary. The President of the United States and 
the governors of the several states judge the necessity, subject 
to disallowance by the courts. 

Second. There are under the general term of martial law 
several distinct forms. Martial law in time of war may extend 
over (a) enemies and/or (b) civilians. Martial law in time 
of peace may be either (a) preventive or (b) punitive: punitive 
in time of insurrection or rebellion when the courts are not 
functioning in the proper manner, and preventive when it is 
desired that the troops restore order during industrial strife and 
minor disturbances. 

Third. Martial law is a constitutional measure. It may be 
used as an incident to the war power; it may be used as a 
means of the executive to see that the laws are faithfully ex- 
ecuted; or it may be used as an emergency measure resulting 
from the exercise of inherent power recognized by the Con- 
stitution. 

Fourth. The President by virtue of his office and the powers 
delegated to him by Congress has the power to declare rnartial 
law and to carry it into effect. In the different states the gov- 
ernors exercise this power. 

Fifth. Punitive martial law suspends the writ of habeas 
corpus. Martial law and the suspension of the privileges of 
the writ are not the same thing. Martial law is by far the 
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broader term. The writ of habeas corpus may be suspended 
when there is no martial law, but martial law necessarily in- 
cludes the suspension of the writ. 

Sixth. There are certain restrictions placed upon the use 
of martial law. It cannot be used in time of war outside the 
war zone. In time of peace it can only be used when the civil 
courts are not functioning in the proper manner. The person 
who institutes martial law is always liable to impeachment^ and 
his actions, if arbitrary, are subject to disallowance by the civil 
courts. 

Seventh. In conclusion, it must be remembered that martial 
law is not suspensory in nature but restorative. It does not 
supplant the Constitution, but it is the means employed to re- 
store it to full operation. In short, we may say that martial law 
is not a suspension of the Constitution, but that its possibility 
was contemplated by the Constitution, its validity is tested by 
the Constitution, and the authority to establish it in proper 
cases is bestowed by the Constitution. 
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